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JOINT APPENDIX 


480 [ Filed In Open Court, July 29, 1957] 


UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled May 2, 1957, Sworn in on May 7,, 1957. 


The United States of America : Criminal No. 696 - '57 
v. Grand Jury No. Orig. 
Robert L. Taylor : Vio. 18 U.S.C. 371 
Louis E. Beecham : 22 D.C.C: 1501, 1502, 1505 
James Allen ; 26 U.S.C. 7262 


The Grand Jury charges: 

Commencing on or about March 1, 1957, and continuously thereafter 
until on or about May 29, 1957, within the District of Columbia, and ata 
place or places unknown to the Grand Jurors, Robert L. Taylor, Louis E. 
Beecham and James Allen, who are hereinafter referred to as the defen- 
dants, feloniously, wilfully and corruptly conspired and agreed together, 
and with other persons unknown to the Grand Jurors, to commit offenses 
against the United States, that is, to commit offenses in violation of Title 
22 Sections 1501 and 1502, District of Columia Code, 1951 Edition. | 

OVERT ACTS : 

At the time and places hereinafter mentioned, within the District 
of Columbia, the defendants committed, among others, the following overt 
acts in furtherance of said conspiracy and to effect the objects thereof: 

1. On March1, 1957, defendant James Allen sold Houston M. 
Bigelow an interest in a lottery known as the numbers game. 

2. OnApril 1, 1957, defendant James Allen sold Houston M. 
Bigelow an interest in a lottery known as the numbers game. 

3. On April 30, 1957, defendant James Allen sold Houston M. 
Bigelow an interest in a lottery known as the numbers game. 
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4. On April 30, 1957, defendant Robert L. Taylor left Tim's Hot 
Dog Stand, 634 T Street, Northwest, with bulging pockets. 

481 5. On May 3, 1957, defendant Louis E. Beecham drove Nationwide 
Cab, number 26 to the rear of Tim's Hot Dog Stand, 634 T Street, North- 
west, where he remained twenty minutes. 

6. On May 6, 1957, defendant Robert L. Taylor handed a brown 
paper bag to defendant Louis E. Beecham. 

7. On May 6, 1957, defendant Robert L. Taylor left Tim’s Hot 
Dog Stand, 634 T Street, Northwest, with bulging pockets. 

8. On May 13, 1957, defendant Louis E. Beecham drove Nation- 
wide Cab, number 26 to the rear of Tim's Hot Dog Stand,634 T Street, 
Northwest, where he met defendant Robert L. Taylor who at that time 
had bulging pockets. 

9. On May 29, 1957, defendant James Allen sold Houston M. 
Bigelow an interest in a lottery known as the numbers game. 

10. On May 29, 1957, defendant James Allen had in his possession 
numbers slips. 

11. On May 29, 1957, defendant Robert L. Taylor had in his pos- 
session number slips. 

12. On May 29, 1957, defendant Louis E. Beecham had in his pos- 
session number slips. 

SECOND COUNT: 

Continuously during the period from about March 1, 1957 to about 
May 29, 1957, within the District of Columbia, Robert L. Taylor, Louis 
E. Beecham and James Allen were concerned as owners, agents and 
clerks, and in other ways, in managing, carrying on and promoting a 
lottery known as the numbers game. 

THIRD COUNT: 

On or about March 1, 1957, within the District of Columbia, James 
Allen sold and transferred to Houston M. Bigelow chances, rights and 
interests in a lottery known as the numbers game. 

FOURTH COUNT: 

On or about April 1, 1957, within the District of Columbia, James 
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Allen sold and transferred to Houston M. Bigelow chances, rights and 
482 interests in a lottery known as the numbers game. | 
FIFTH COUNT: 

On or about April 30, 1957, within the District of Columbia, James 
Allen sold and transferred to Houston M. Bigelow chances, rights and 
interests in a lottery known as the numbers game. | 
SIXTH COUNT: : 

On or about May 29, 1957, within the District of Columbia, James 
Allen sold and transferred to Houston M. Bigelow chances, rights and 
interests in a lottery known as the numbers game. 

SEVENTH COUNT: | 

Continuously during the period from about April 25, 1957, to about 
May 29, 1957, within the District of Columbia, James Allen did knowingly, 
as lessee, agent, operator and occupant, maintain, aid and permit the 
maintaining of a gambling premises located at 1928 - 6th Street, North- 
west. 

EIGHTH COUNT: 3 

On or about May 29, 1957, within the District of Columbia, Robert 
L. Taylor knowingly had in his possession and under his control notations, 
records, receipts, tickets, certificates, bills, slips, tokens, papers and 
writings, used and to be used and adapted, devised and designed for the 
purpose of playing, carrying on and conducting a lottery known as the 
numbers game. ; 

NINTH COUNT: | 

On or about May 29, 1957, within the District of Columbia, Louis 
E. Beecham knowingly had in his possession and under his control nota- 
tions, records, receipts, tickets, certificates, bills, slips, tokens, 
papers and writings, used and to be used and adapted, devised and 
designed for the purpose of playing, carrying on and conducting a lottery 
known as the numbers game. 3 
TENTH COUNT: 3 

On or about May 29, 1957, within the District of Columbia, James 
Allen knowingly had in his possession and under his control, notations, 
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records, receipts, tickets, certificates, bills, slips, tokens, papers and 

writings, used and to be used and adapted, devised and designed for the 
483 purpose of playing, carrying on and conducting a lottery known as 

the numbers game. 

ELEVENTH COUNT: 

Continuously during the period from about March 1, 1957, to about 

May 29, 1957, within the District of Columbia, James Allen was engaged 

in the business of accepting wagers without having previously paid the 

special tax as required by Title 26, United States Code, Section 4411. 

/s/ Oliver Gasch 


Attorney of the United States in and 
for the District of Columbia 


A TRUE BILL: 


/s/ Benjamin F. Castle 
Foreman 


484 [ Filed August 2, 1957] 
PLEA OF DEFENDANT 
United States Criminal No. 696-57 
=n Charge: D.C. Lottery Laws 


#1 Robert L. Taylor 


On this 2nd day of August, 1957, the defendant Robert L. Taylor, 
appearing in proper person and by his attorney, being arraigned in open 
Court upon the indictment, the substance of the charge being stated to 
him, pleads not guilty thereto. 

The Court fixed bond in the sum of One Thousand ($1, 000.00) 
Dollars and the defendant was placed in the custody of his attorney for 


the purpose of making bond. 
By direction of 


EDWARD A. TAMM 
Presiding Judge 
Criminal Court # 1 


485 [ Filed August 5, 1957] 
WARRANT FOR ARREST OF DEFENDANT 
United States of America | 
v. Criminal No. 696-57 
Robert L. Taylor 


To!: ANY UNITED STATES MARSHAL OR ANY OTHER 
AUTHORIZED OFFICER 


You are hereby commanded to arrest Robert L. Taylor and bring 
him forthwith before the United States District Court for the District of 
Columbia in the city of Washington, D. C. to answer to an indictment 
charging him with violation of Section 371, Title 18, U.S. Code, 
Section 7262, Title 26, U.S. Code, and Sections 1501, 1502, 1505, Title 
22 D. C. Code. 


HARRY M. HULL 
Clerk. 


Date: August 1, 1957. By /s/ Harold G. Dodd . 
Deputy Clerk. 


RETURN 
District of Columbia ss 


Received the within warrant the lst day of August, 1957 and executed 


same By returning same unexecuted having given bond to the Clerk of 


Court this 2nd Day of August, 1957. 
/s/ Carlton S. Beall 


By /s/ William C. Hoak 


1 Insert designation of officer to whom the warrant is issued, e.g. , 

"any United States Marshal or any other authorized officer"; or"United 
States Marshal for District of "; or "any United 
States Marshal "; or "any Special Agent of the Federal Bureau of Investiga- 
tion”; or "any United States Marshal or any Special Agent of the Federal 
Bureau of Investigation"; or "any agent of the Alcohol Tax Unit". 








486 { Filed August 8, 1957] 


United States 
| Vv Criminal No. 696-57 
#2 Louis E. Beecham Charge - Numbers Game 


Defendant 


PLEA OF DEFENDANT 

On this 8 day of August, 1957, the defendant Louis E. Beecham, 
appearing in proper person and by his attorney Curtis P. Mitchell, being 
arraigned in open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 

Bond fixed by the Court in the sum of $1,000.00 deft. released in 
the custody of his counsel. 

By direction of 


Edward A. Tamm 
Presiding Judge 
Criminal Court # 1 


487 { Filed August 12, 1957] 
WARRANT FOR ARREST OF DEFENDANT 
United States of America 
Vv. Criminal No. 696-57 
Louis E. Beecham 


TO: ANY UNITED STATES MARSHAL OR ANY OTHER 
AUTHORIZED OFFICER 


You are hereby commanded to arrest Louis E. Beecham and bring 
him forthwith before the United States District Court for the District of * 
Columbia in the city of Washington, D. C. to answer to an indictment 
charging him with violation of Section 371, Title 18, U.S. Code, and 
Section 7262, Title 26, U.S. Code, and Sections 1501, 1502, 1505, Title 


22, D. C. Code. HARRY M. HULL, Clerk ; 


Date August 1, 1957. By /s/ Harold G. Dodd, 
| Deputy Clerk 
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RETURN 
District of Ss | 
Received the within warrant the 1 day of Aug. , 1957 and by returning to 
the Criminal Clerk's Office unexecuted . Manarraigned before Judge 
Tamm on August 8-1957. Made bond of $1,000. 


Carlton G. Beall 
U. S. Marshal in and for the 
District of Columbia 


/s/ By Ralph F. Raedy 


* * 


488 [ Filed Oct. 22, 1957] 
United States of America 
v. ; Criminal No. 696-57 


Robert L. Taylor 
and 

Louis E. Beecham, : 

Defendants : 


MOTION FOR SEVERANCE | 
Come now the defendant, Robert L. Taylor and Louis E. Beecham, 
by and through their attorney, Curtis P. Mitchell, and move this Honor- 
able Court to grant each a severance and as reasons therefor state as 
follows: | 


1. That the joinder with the other defendants is in violation of each 


defendants Constitutional right to be tried free from the crimes of others. 
2. That the joinder of the defendants with each other in the indict- 
ment is prejudicial. 
3. That their respective defenses will be very seriously impaired. 
4. Under all the facts and circumstances justice demands a 
severance. 3 
5. And for such other and further reasons as shall be called to 
the attention of this Honorable Court upon the oral hearing of this motion. 


/s/ Curtis P. Mitchell 


Attorney for defendants Taylor & Beecham 
* * & 
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[ Filed Oct. 22, 1957] 


MOTION TO DISMISS COUNT ONE OF THE INDICTMENT 
AND FOR OTHER APPROPRIATE RELIEF 


Come now the defendants, Robert L. Taylor and Louis E. Beecham, 


by and through their attorney, Curtis P. Mitchell, and move this 
Honorable Court to dismiss Count One of the indictment herein and as 
reasons therefor state as follows: 

1. That the substantive offense with which the defendants are 
charged is not an offense intended or contemplated for the application of 
the provisions of Title 18, Section 371 of the United States Code, and 
does not, therefore, constitute a criminal offense cognizable by this 
Court. 

2. That the subject indictment violates the purpose and intent of 
Congress as evidenced by specific statutory enactments which are here 
applicable. 

3. That the indictment is duplicitous and otherwise defective. 

4. And for such other and further reasons as will be called to the 
attention of the Court upon the hearing of this motion. 


/s/ Curtis P. Mitchell 
Attorney for Defendants Taylor & Beecham 


x * * 


[ Filed Oct. 22, 1957] 
MOTION TO SUPPRESS EVIDENCE 

Comes now the defendant, Robert L. Taylor, by and through his 
attorney, Curtis P. Mitchell, and moves this Honorable Court to suppress 
the evidence seized herein and as reasons therefor states as follows: 

1. That on, to wit, May 29, 1957, the defendant was lawfully upon 
the public street or highway in the District of Columbia when he was 
unlawfully arrested and his person searched, and there was illegally 
taken from his custody and possession certain papers, documents and 
miscellaneous objects, all in violation of his Constitutional rights. 

2. That there was wholly lacking adequate and proper probable 
cause for the arrest and search of the defendant. 
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3. That there was no legally and properly issued warrant sania 8 


for the arrest and search of the defendant. 

_4. That if there be a warrant defendant says that / is illegal and 
void for that it was improvidently issued, and is otherwise legally 
deficient and was illegally executed. | 

5. And for such other and further reasons as may - called to the 
attention of the Court upon the hearing of this motion. 


/s/ Curtis P. Mitchell 


Attorney for Defendant 
x ke * x * * ; 


[ Filed Oct. 23, 1957] 
UNITED STATES OF AMERICA | 

vs. : Criminal No. 696-'57 
LOUIS E. BEECHAM, 

Defendant 
MOTION TO SUPPRESS EVIDENCE 

Comes now the defendant, Louis E. Beecham, by and through his 
attorney, Curtis P. Mitchell, and moves this Honorable Court to 
suppress the evidence seized herein and as reasons therefor states as 
follows: | : 
1. That on, to wit, May 29, 1957, the defendant was lawfully upon 
the public street or highway in the District of Columbia when he was 
unlawfully arrested and his person and possessions searched, and there 
was illegally taken from his custody and possessions certain papers, 
documents and miscellaneous objects, all in violation of his Constitutional 
rights. . 

2. That there was wholly lacking adequate and proper probable 
cause for the arrest and search of the defendant. 

3. That there was no legally and properly issued warrant allowing 
for the arrest and search of the defendant nor his possessions. 

4. That if there be a warrant defendant says that it is illegal and 
void for that it was improvidently issued, and is otherwise legally 


deficient and was illegally executed. 
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5. And for such other and further reasons as may be called to the 
attention of the Court upon the hearing of this motion. 


/s/ Curtis P. Mitchell 
Attorney for Defendant 
* 


* * 
* * * 
495 [ Filed Nov. 14, 1957] 
UNITED STATES OF AMERICA 
Vs. : Criminal No. 696-57 


ROBERT L. TAYLOR 
LOUIS E. BEECHAM 


DECISION OF COURT ON MOTIONS OF DEFENDANTS 
ROBERT L. TAYLOR AND LOUIS E. BEECHAM 


The defendants Robert L. Taylor and Louis E. Beecham have filed 
motions to suppress evidence taken from their person when they were 
arrested pursuant to warrants issued by the United States Commissioner. 
Each defendant maintains there was not probable cause for the issuance 
of the warrant of arrest. They also have filed motions to dismiss Count 
One of the indictment and for severance of trial. 

An analysis of the affidavit filed in support of the arrest warrants 
reveals the following: 

Numerous complaints having been made that numbers were being 
written in a certain part of the city, police officers began investigations 
on March 1, 1957 and continued until May 28, 1957. Throughout March, 
April and May, officer Bigelow frequently placed bets with a defendant | 
named Alien. Between April 18 and May 28 Bigelow placed bets with P 
Alien on twenty-one occasions. These bets were made between twelve J 











o'clock noon and one-thirty in the afternoon, shortly before the customary 
pick-up time in the numbers business. Allen frequently contacted Taylor 
at times from about five minutes to slightly more than an hour after 
officer Bigelow placed his bets with Allen. Such contacts most fre- 
quently were made at Tim's so-called "hot dog stand". On occasions 

496 during this period Allen made statements to Bigelow in which he 
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indicated he was turning in his numbers to Taylor. On one occasion he 
said if you got a win from Taylor you must wait until the next day to 
collect. On May 10 an employee of the pool hall in Bigelow's presence 
sent an unidentified man to Tim's stand to either Allen or Taylor to 
accept a numbers' bet; the employee stated that either Allen or Taylor 
would accept bets. The messenger returned, reporting that Allen was 
in the process of turning in his numbers and that he would soon be 
available to accept the proffered bet. Allen arrived shortly in the pool 
hall and accepted the bet, after which he returned to Tim's. Shortly 
thereafter Taylor left Tim's with bulging pockets and went toward the 
alley. 

On eleven of the times when officer Bigelow had placed his bet 
with Allen and Allen had contacted Taylor at Tim's, Taylor was seen to 
contact Beecham. On nine of these occasions, Taylor had bulging pockets 
before contacting Beecham. On five of these occasions Taylor's pockets 
were no longer bulging after he contacted Beecham. During one of these 
contacts Taylor was observed to hand Beecham a paper bag. On six of 
these occasions, Taylor got into Beecham's taxicab. At other times, 
after bets were placed Beecham's taxicab was observed near Tim's 


though no contact was observed and on two occasions Taylor was seen 


going toward the spot where Beecham was stationed. 

During this period, April 18 to May 28, Beecham was observed on 
three occasions taking money, or unidentified objects, from various 
individuals and making notations on apiece of paper after receiving such 
objects. . 
The Court finds that the hearsay information that Taylor was 
accepting numbers' bets set forth in the affidavit submitted to obtain 
the warrants of arrest was corroborated. During the period April 18 to 
May 28 Allen made contacts with Taylor 94% of the many times Bigelow 
had bet with Allen; 57% of the times after Bigelow made bets with Allen 
and Allen contacted Taylor, Taylor was seen to contact Beecham and 
twice Taylor was seen going toward Beecham. Such contacts often 
occurred when Taylor had bulging pockets before contact was made and 
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his pockets lost their bulge after such contact. On one occasion there 
was the transfer of a paper bag from Taylor to Beecham. Finally 
Beecham was observed taking money or unidentified objects from men 
and making notations. By reason of the chain of these circumstances, 
the motions to suppress filed by each of the defendants must be denied. 

The Court also denies the motions of said defendants Robert L. 
Taylor and Louis E. Beecham to dismiss Count one of the indictment 
and to grant a severance of trial. 


/s/ Bolitha J. Laws 
Chief Judge 


November 13, 1957 


[ Filed Jan. 7, 1958] 

On this 7th day of January, 1958, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid, in this cause, 
whereupon not sufficient showing of a prima facie case against the 
defendants on trial; counts Three, Four, Five and Six are dismissed, as 
to the defendants on trial, by the Court; and thereupon the trial proceeds 
as to Counts One, Two, Eight and Nine; and thereupon, after having heard 
further of the evidence and the arguments of counsel, the case is respited 
until the meeting of the Court at 10:00 A.M., tomorrow morning. 


By direction af 
JAMES R. KIRKLAND 
Presiding Judge 
Criminal Court #4 
ae * * 
< 
{ Filed Jan. 8, 1958] 


DEFENDANT'S PRAYER FOR INSTRUCTION NUMBER 1 

You are instructed that: An admission or confession by one of 
two defendants jointly charged and tried for-the same crime or crimes 
is inadmissable against the other when made in his absence and after 
the crime was committed. 

Sorrenson vs. United States, 143 F. 820 
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ist - Denied (Objection noted, J.R.K.) 


2) 
8) Granted in substance, J.RK. 
9) 


[FiledJan.8, 1958] = 8 # © 

On this 8th day of January, 1958, came again the parties afore- 
said, in manner as aforesaid, and the same jury as aforesaid in this 
cause, the hearing of which was respited yesterday; whereupon the 
said jury after hearing further of the evidence and the instructions of 
the Court, the alternate jurors are discharged from further consideration 
in this case; and thereupon the jury retires to consider their verdict. 

The jury returns into Court and upon their oath say that the 
defendant, Robert L. Taylor is guilty on Counts One, Two and Eight; 
the defendant, Louis E. Beecham is guilty on Counts One, Two and Nine; 
whereupon each defendant is committed to the D. C. Jail and each 
defendant is referred to the Probation Officer of the Court. 

By direction of : 


JAMES R, KIRKLAND 
Presiding Judge | 
Criminal Court #4. 


* * 
[Filed Jan. 14, 1958] 


MOTION FOR JUDGMENT OF ACQUITTAL 
AND /OR NEW TRIAL 


Come now the defendants by and through their attorney, Curtis P. 
Mitchell, and move this Honorable Court to grant a judgment of acquittal 
or a new trial, and as reasons therefor state as follows: 

1. That the verdict was contrary to fact. 

2. That the verdict was contrary to the weight of the evidence. 

3. That the verdict was contrary to law. | 


4. That there were prejudical errors committed during the 


course of the trial. 3 
5. And for such other and further reasons as will be urged upon 


the Court at the hearing of this motion. 


/s/ Curtis P. Mitchell 
Attorney for Defendants 
es 





514 


515 





14 


[ Filed Jan. 17, 1958] 

On this 17th day of January, 1958, came the Attorney of the United 
States; each defendant by his attorney, Curtis P. Mitchell, Esquire; 
whereupon each defendant's motion for a judgment of acquittal and/or 
a new trial, coming on to be heard, after argument by counsel, is by the 
Court DENIED. 

The defendants are remanded to the District of Columbia Jail. 

By direction of 


JAMES R. KIRKLAND 
Presiding Judge 
Criminal Court #7 


aK * * 


[ Filed Jan. 17, 1958] 
UNITED STATES OF AMERICA ) 

vs. ) Criminal No. 696-57 
ROBERT L. TAYLOR ) 

NOTICE OF APPEAL 

Name and address of appellant 

Robert L. Taylor, 1606 - 8th St., N. W. 
Name and address of appellant's attorney 

Curtis P. Mitchell, 508 - 5th St., N. W. 
Offense: Vio. T. 18, U.S.C. 371 - T. 22 D.C. 1501, 1502, 1505: 
Concise statement of judgment or order, giving date, and any sentence 

lto 3 Yrs. CountI  ) 

1to 3 Yrs. Count IZ ) To run concurrently 

1 Year Count8 ) 
Name of institution where now confined, if not on bail 

On Bail 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


January 17, 1958 /s/ Robert L. Taylor 
Appellant 


/s/ Curtis P. Mitchell 
ttorney for Appellant. 
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[ Filed Jan. 17, 1958] 
UNITED STATES OF AMERICA 

vs. ) Criminal No. 696-57 
LOUIS E. BEECHAM ) | 

NOTICE OF APPEAL 

Name and address of appellant 

Louis E. Beecham, 1831 - 5th St., N. W. 


Name and address of appellant's attorney 
Curtis P. Mitchell, 508 - 5th St., N. W. 
Offense: Vio. T. 18 U.S.C. 371 | . 
Concise statement of judgment or order, giving date, and any sentence 


8 months to 2 yrs. - CountI ) | 
8 months to 2 yrs. - Count I) To run concurrently 
1 year Count 9 ) 


Name of institution where now confined, if not on bail 
On Bail . 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


January 17, 1958 /s/ Louis E. Beecham 
Date Appellant 


/s/ Curtis P. Mitchell 
Attorney for Appellant 


[ Filed Jan. 21, 1958] 

UNITED STATES OF AMERICA ) 

vs. ) Criminal No. 696-57 
ROBERT L. TAYLOR ) 

On this 17th day of January, 1958 came the attorney for the 
government and the defendant appeared in person and by counsel, Curtis 
P. Mitchell, Esq. | 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation of 
Section 371, Title 18, U. S. Code;‘and Violation of Sections 1501, 1502, 





518 


16 
Title 22, D. C. Code, as charged, in Counts One, Two and Eight and the 
court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the con- 
trary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of 

One (1) year to Three (3) years on Count One; 
One (1) year to Three (3) years on Count Two; 
One (1) year on Count Eight, said sentences by 
the Counts to run concurrently. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marsha] or other 
qualified officer and that the copy serve as the commitment of the 
defendant. 


/s/ James R. Kirkland 
United States District Judge 


{ Filed Jan. 21, 1958] 

UNITED STATES OF AMERICA ) 

vs. : ) Criminal No. 696-57 
LOUIS E. BEECHAM ) 

On this 17th day of January, 1958 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Curtis P. 
Mitchell, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation of 
Section 371, Title 18, U. S. Code, and Violation of Sections 1501, 1502, 
Title 22, D. C. Code, as charged in Counts One, Two and Nine and the 


- court having asked the defendant whether he has anything to say why 


judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 


ge a a lll 
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IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 3 
IT IS ADJUDGED that the defendant is hereby committed to 
the custody of the Attorney General or his authorized representative 
for imprisonment for a period of : 
Eight (8) months to Two (2) years on Count One; 
Eight (8) months to Two (2) years on Count Two; 
One (1) year on Count Nine, said sentences by the 





Counts to run concurrently. 
IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ James R. Kirkland 
United States District Judge. 


Commissioner's Docket No. 3 
Case No. 1396 
UNITED STATES OF AMERICA __) | 
¥ ) AFFIDAVIT FOR 


A 1952 Plymouth Sedan, DC HH 461; ) SEARCH WARRANT 
Nationwide Cab #26 Listed to the ) 
National Cab Company, Inc. 


1801 New York Ave. NE ) 
Washington, D. C. ) 
BEFORE JAMES F. SPLAIN U. S. Court House, Wash. 1,D.C. 


Name of Commissioner Address of Commissioner 
The undersigned being duly sworn deposes and says: | 
That he has reason to believe that on the premises known as 
A 1952 Plymouth Sedan DC HH 461, Nationwide Cab # 26, listed to 
National Cab Co. Inc., 1801 New York Ave. N.E., in the District of 
Columbia, there is now being concealed certain property, namely lottery 
tickets, lottery policies, books, papers, memorandum and other device 


used in setting up, promoting or maintaining a policy lottery. The facts 
to sustain this are as set forth in the affidavit attached hereto and made 
a part hereof, which are in violation of the D. C. Code, Title 22, 
Sections 1501 and 1502. | 
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And that the facts tending to establish the foregoing grounds for 
issuance of a Search Warrant are as follows: See the affidavit attached 


hereto and made a part hereof. 


/s/ Arville Carter, Jr. 
Private ArvilleCarter, Jr. 


/s/ Houston M. Bigelow /s/ Alton Thomas 
Pvt. Houston M. Bigelow Alton Thomas Signature of Affiant. 


Pct.Det.Morals Div., MPDC 
Official Title, if any 


[JURAT - dated May 28, 1957] 
Filed: 1:30 p.m. 


534 AFFIDAVIT RELATIVE TO REQUEST FOR A U. S. COMMIS- 
SIONER'S SEARCH WARRANT FOR THE PREMISES LISTED BELOW 
AND ARREST WARRANTS FOR THE INDIVIDUALS NAMED OR DES- 
CRIBED HEREIN, FOR VIOLATIONS OF THE LOTTERY LAWS OF THE 
DISTRICT OF COLUMBIA. 


ARREST WARRANTS: 

John Doe#1 Colored male, 5'6"', 145 lbs. 60 to 65 yrs. of age, 
medium brn skin, wears glasses, scar on left side of face, 
called Ceno Allen 

John Doe #2 Colored male, 6 ft. 165 lbs. about 50 yrs. of age, 
mixed gray hair, thin mustache, called "Scrappy" 

John Doe #3 Colored male, 5'5", 150 lbs. 40 to 45 yrs. of age, 
dark complexion 

John Doe #4 Colored male, 5'6", 140 lbs. 50 to 60 yrs. of age, 
light skin, defected left eye, called '"Red" 

Search Warrants: 

1952 Plymouth sedan DC HH 461, Nationwide Cab #26, listed to the 
Nat'l Cab Co Incorporated, 1801-New York Ave. N.E. 

1928-6th Street, northwest, Washington, D. C. Second floor 
middie room #6 

1837-1/2-7th Street northwest, Washington, D. C. (Shoe Shine 
Parlor, entire first floor) Certi#A 33312 issued to Jesse 
Cornelius Greenwell, 11-3-55. Premises 1837-1/2 7th Street, 
N.W. was raided December 28, 1954 and a large quantity of 
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3 x 5 whife pads; a small quantity of coin envelopes, bearing 
various codes, were seized. On April 8, 1956, 1837-1/2 
Tth St. N.W. was raided for violation of the A.B.C. laws of 
the District of Columbia, and a large quantity of numbers 
slips were seized. Jessie C. Greenwell is known to members 
of the Morals Division as a "Numbers Backer" 
Having received numerous complaints that numbers were being written 
in the 600 Block of T Street, northwest, Washington, D. C. Pvt. Houston 
Bigelow MPDC Morals Division was assigned to investigate and later as 
this case developed, Det. Alton Thomas and Pvt. Arville Carter Jr. 
MPDC Morals Division, assisted Pvt. Bigelow. 
Affidavit: ? 
On Friday, March 1, 1957 about 12:30 p.m. Pvt. Houston M. 
Bigelow was seated in premises 624-T St. N.W. Washington, D. C. and 
had a conversation with an unidentified Colored man, 5'6", 145 lbs, 60 
to 65 yrs of age, medium brn skin, wears glasses, scar on left side of 
face, called Ceno Allen, who will be referred to as John Doe#1, stated 
that Pvt. Bigelow had better put something on his dream, Pvt. Bigelow 
said, "Yes" and gave John Doe#1, $5.00 MPDC advance funds, and told 
John Doe#1 to put in 714-25¢ and 147-25¢. John Doe#1 wrote the num- 
bers down on a piece of paper and walked out of the premises and 
returned in a few minutes and handed Pvt. Bigelow $4.50 change, and 
told Pvt. Bigelow that he was in. : 

On Monday, March 4, 1957, about 11:30 a.m. Pvt. Bigelow went to 
the 600 Block of T St. N.W. and contacted John Doe#1 and placed the 
following numbers bets with him 714-25¢ and 471-25¢. Pvt. Bigelow 
paid John Doe#1, 50¢ and John Doe#1 departed the premises. 

On Friday, March 8, 1957 about 12:30 p.m. Pvt. Bigelow went to 
premises 624-T St. N.W. and contacted John Doe#1 with whom he placed 
the following numbers bets; 741-25¢ and 174-25¢. Pvt. Bigelow handed 
John Doe#1 50¢ MPDC advance funds and John Doe#1 departed the 


premises. 
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On Wednesday, March 13, 1957, about 12:10 p.m. Pvt. Bigelow 
went to premises 624-T St. N.W. and contacted John Doe#1 and gave 
him $1.00 and told him that Pvt. Bigelow wanted 517-25¢ and 721-25¢, 
John Doe#1 stated that he had already turned his numbers in, but he 
could get Pvt. Bigelow's numbers in, John Doe#1 left premises 624-T 
St. N.W. and returned in a few minutes and handed Pvt. Bigelow 50¢ 
change. 
Thursday, March 14, 1957 about 12:10 P.M. (Bigelow) went to 
624 T. St. N.W. contacted John Doe #1, played numbers bets 721- 25¢, 517-25¢ 
and 630-25¢. Bigelow gave John Doe #1 a one dollar bill. John Doe #1 
went to the rear of 624 T St. N.W. and in a few minutes returned and 
gave Bigelow 25¢ change. Bigelow observed, John Doe #1 writing num- 
bers for other unidentified col. men. 
Friday March 15, 1957, about 1:05 P.M. Bigelow went to 624 T 
St. N.W., contacted John Doe #1 and placed with him the following num- 
bers bets. 428-25¢, 518-25¢ and 630-25¢. Bigelow gave John Doe #1 
a one Dollar bill MPDC advanced funds. John Doe #1 gave Bigelow 
25¢ change, after writing the above numbers on a piece of paper. 
Bigelow saw John Doe #1 write numbers for other unidentified col. men. 
Monday, March 18, 1957 about 11:45 A.M. Bigelow went to 624 T 
St. N.W. contacted John Doe #1 and placed with him the numbers bets, 
518-25¢, 630-25¢ and 428-25¢. Bigelow paid John Doe #1 - 75¢ MPDC 
advanced funds. 
Tuesday, March 19, 1957 about 1:25 P.M. Bigelow went to 624 T 
St. N.W. John Doe #1 walked up to Bigelow and asked him if he wanted : 
to play any numbers. Bigelow said yes, and gave John Doe #1, 50¢ . 
MPDC advanced funds and told him to place 428-25¢ and 630-25¢. John ; 
Doe #1 took the money and told Bigelow he was in. 
Wednesday, March 20, 1957 about 12:30 P.M. Bigelow went to 
624 T St., N.W. contacted John Doe #1 and placed with him the following 
numbers bets. 248-25¢, 630-25¢, paid John Doe #1-50¢ MPDC advanced 
funds. 
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Thursday, March 21, 1957, about 1:05 P.M. Bigelow went to 624 
T St. N.W. contacted John Doe #1. John Doe #1 whispered to Bigelow 
asking him if he wanted anything today; Bigelow said yes. John Doe #1 
and Bigelow went to the rear of the premises. Bigelow made the num- 
bers bets. 630-25¢, 428-25¢ and 516-25¢. Bigelow paid John Doe #1- 
75¢ MPDC advanced funds. 2 

Friday, March 22, 1957 about 12:00 noon Bigeton 4 went to 624 T 
St. N.W., contacted John Doe.#1, and told him that he wanted the same 
numbers that he had played on the twenty first of March 1957. John 
Doe #1 said that he had forgotten what numbers Bigelow had played on 
that date. Bigelow then told him that he wanted numbers bets. 630-25¢, 
428-25¢ and 380-25¢ , Bigelow paid John Doe #1 MPDC. advanced funds - 
75¢, and remained in the premises 15 minutes. 7 

Tuesday, March 26, 1957 about 11: A.M. Bigelow went to 624 T 
St. N.W. and contacted John Doe #1, and placed with him numbers bets 
630-25¢, 032-25¢, 071-25¢, and 322-25¢. Bigelow paid John Doe #1- 
$1.00 MPDC. advanced fund. John Doe #1 wrote the numbers on the one 
dollar bill, that Bigelow paid him. John Doe #1 left the premises. 

Wednesday, March 27, 1957, about 12:30 P.M. Bigelow went to 
624 T. St. N.W. John Doe #1 walked up to Bigelow and gave him a 
match book cover, and told him to go to the rear of the premises and 
write his numbers on the match book cover. Bigelow took the match 
book cover, went to the rear of the premises, and wrote the numbers 
bets, 630-25¢, 414-25¢, 032-25¢ and 137-25¢. Bigelow then walked 
back to the front of the premises and paid John Doe: #1-$1. 00 dollar 
and gave him the match cover with the numbers on same. John Doe #1 


then left the premises. 

Thursday, March 28, 1957, about 11:50 P.M. Bigelow went to 624 
T St. N.W., contacted John Doe #1 who was standing on the other side of 
the street. John Doe #1 called Bigelow. Bigelow walked across the 
street and played the numbers bets, 630-25¢, 414-25¢, and 313-25¢, 
paid John Doe #1-75¢ MPDC advanced funds for the numbers bets. 
John Doe #1 said that I will see you later. : 
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536 Friday, March 29, 1957, about 12:00 noon, Bigelow went to 624 T 
St. N.W., contacted John Doe #1 and placed with him the following num- 
bers bets, 630-25¢, paid John Doe #1 - 25¢ in advanced MPDC funds and 
left the premises at 1:30 P.M. 

Monday, April 1, 1957, about 12:20 P.M., Bigelow went to 624 T 
St. N.W. and contacted John Doe #1, and placed the following numbers 
bets, 630-25¢ and 517-25¢. John Doe #1 stated that he could remember 
the numbers. Bigelow paid him 50¢ MPDC advanced funds. 

Tuesday, April 2, 1957 about 11:45 A.M., Bigelow went to 624 T 
St. N.W. and contacted John Doe #1, and placed with him the following 
numbers bets, 630-25¢ and 517-25¢. Bigelow paid John Doe #1, 50¢ 
advanced MPDC funds. John Doe #1 took the numbers bets and the 
money and left the premises. 

Wednesday, April 3, 1957, about 12:30 P.M. Bigelow contacted 
John Doe #1 and was told to go to 624 T St. N.W., a pool room. 

About 12:45 P.M. John Doe #1 entered the above premises 624 T St. 
N.W. Bigelow then placed with him the following 630-20¢ and 517-20¢, 
Bigelow then gave John Doe #1 40¢ MPDC advanced funds. John Doe 
went to the rear of the premises and stayed about five minutes, then 
left the premises. 

Thursday, April 4, 1957, about 1:00 P.M. contacted an unidentified 
col. man called red; light skin, 5'6"' 140 lbs., who will be referred to as 
John Doe #4. Bigelow placed with him the numbers bets, 255-10¢ and 
265-10¢. John Doe #4 wrote the numbers on a memo pad, and showed them 
to Bigelow to see if they were right. Bigelow paid John Doe #4 20¢ and 
walked away. About 1:25 P.M. same date, Bigelow contacted John Doe , 
#1 and played the following numbers bets, 630-25¢, 516-25¢. Bigelow 
paid John Doe #1 50¢ MPDC advanced funds. rs 

Friday, April 5, 1957, about 12:45 P.M. went to 624 T St. N.W., 
contacted John Doe #1 and placed with him the numbers bets 630-25¢, 
265-25¢. Bigelow paid John Doe #1 50¢ in advanced MPDC funds. 

Monday, April 8, 1957 about 12:00 noon, Bigelow went to 624 T St. 

N.W. About 12:30 John Doe #1 entered the premises. Bigelow contacted 
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John Doe #1, and placed the following number bets, 630-25¢ and 516-25¢. 
Bigelow paid him 50¢ MPDC advanced funds. John Doe #1 walked away 
after taking the money. 1:30 P.M. 

Tuesday, April 9, 1957, about 11:45 A.M. Bigelow went to 624 T 
St. N.W. about 12:40 P.M. John Doe #1 entered the premises. Bigelow 
contacted him and played the following number bets, 630-25¢ and 516- 
25¢. Bigelow paid John Doe #1 50¢. He went to the phone booth, wrote 
the numbers down on a regulation number book. About 1:30 P.M. John 
Doe #1 left the premises. | 

Wednesday, April 10, 1957, about 12:15 P.M. Bigelow went to 624 
T St. N.W., contacted John Doe #4 and placed the numbers bets, 630-15¢ 
and 516-15¢. John Doe #4 went to the rear of the premises and wrote 
down the numbers on a memo pad 3x5. Bigelow paid John Doe #4 30¢ 
MPDC advanced funds and John Doe #4 walked away. About 1:20 P.M. 
same date John Doe #1 entered the above premises. Bigelow contacted 
John Doe #1 and played the following numbers bets. 630-20¢, 516-20¢. 
Bigelow paid John Doe #1 40¢ MPDC advanced funds. About 1:40 P.M. 
John Doe left the premises. 

On Thursday, April 11, 1957, about 11:30 a.m., Pvt. Bigelow went 
to 624 T St. N.W. and contacted John Doe # and placed the following 
numbers bets: 630-15¢ and 265-25¢. Pvt. Bigelow paid John Doe #4, 
30¢ and John Doe #4 wrote the numbers down on a memo pad 3 x 5. 
About 12:40 same date, John Doe #1 entered premises 624 T St., N.W. 
and Pvt. Bigelow contacted John Doe #1 and placed the following num- 
bers bets: 630-25¢ and 516-25¢. Pvt. Bigelow paid John Doe #1 50¢ 
MPDC advance funds for the numbers and asked John Doe #1 if he 
would accept a large amount of numbers, that Pvt. Bigelow had picked 
up during the night. John Doe #1 said, "Sure he would be glad to take 
them". About 1:20 p.m. John Doe #1 left the premises. — 

On Friday, April 12, 1957 about 12:00 noon Pvt. Bigelow went to 
624-T St. N.W. and contacted John Doe #1 and John Doe #1 told Pvt. 
Bigelow to come with him, back in the rear of these premises and he 


asked Pvt. Bigelow if he had done any work the previous night (meaning 
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numbers work). Pvt. Bigelow told John Doe #1 ''Yes" and handed John 
Doe #1 a piece of paper with the following numbers bets written on it; 
630-25¢, 516-25¢ and thirteen other number bets. John Doe #1 took the 
piece of paper and $1.65. John Doe #1 told Pvt. Bigelow that he would 
have a regulation numbers book in a few days, and about 1:40 p.m. John 
Doe #1 departed the premises. 

On Monday, April 15, 1957 about 12:15 p.m. Pvt. Bigelow went to 
624-T St. N.W. and contacted John Doe #1 and placed the following num- 
bers bets: 630-25¢, 516-25¢ and fourteen other numbers bets. Pvt. 
Bigelow paid John Doe #1 $1.45 for the above numbers and handed him 
a piece of paper with the numbers written on it. John Doe #1 told Pvt. 
Bigelow that he would have a book for him the next day. About 1:30 p.m. 
John Doe #1 departed the premises. 

On Tuesday, April 16, 1957 about 1:00 p.m. Pvt. Bigelow went to 
624-T St. N.W. and contacted an unidentified colored man 5'4", 125 lbs. 
60 to 64 yrs. of age, light complexion, called "Sedan" (a pool racker) at 
this premises handed Pvt. Bigelow a regulation numbers book and told 
Pvt. Bigelow that John Doe #1 had left it for him. Pvt. Bigelow took the 
numbers book and went to the rear of these premises and wrote down 
the following numbers bets: 630-25¢ and 516-25¢, and ten other num- 
bers bets totaling $1.35 and when Pvt. Bigelow walked up to the front of 
these premises John Doe #1 asked Pvt. Bigelow if he had his work 
ready. Pvt. Bigelow said, "Yes" and gave the numbers slips with the 
above numbers written on them to John Doe #1 and $1.35. John Doe #1 
toid Pvt. Bigelow to use number four for his code. Pvt. Bigelow 
observed John Doe #1 to leave the premises about 1:45 p.m. 

On Wednesday, April 17, 1957 about 12:55 p.m. Pvt. Bigelow went 
to 624-T St. N.W. and John Doe #1 contacted Pvt. Bigelow and told him 
that he wanted to see him. Pvt. Bigelow and John Doe #1 walked to the 
rear of these premises, and John Doe #1 asked for the yellow pad 3x5 

.that he had given Pvt. Bigelow and in turn gave Pvt. Bigelow a regulation 
number book. Pvt. Bigelow then turned in the following numbers bets: 
630-25¢, 516-25¢ and twelve other numbers bets and paid John Doe #1 
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$1.50 MPDC advance funds and about 1:55 p.m. John Doe #1 departed 
the premises. | , 

On Thursday, April 18, 1957 about 12:00 noon Pvt. Bigelow went 
to 624-T St. N.W. and John Doe #1 contacted Pvt. Bigelow and they went 
to the rear of these premises and Pvt. Bigelow placed with John Doe #1 
the following numbers bets on the regulation numbers book: 630-25¢, 
516-25¢ and twenty-one other numbers bets totaling $2.45. Pvt. Bigelow 
handed John Doe #1 the numbers bets (on regulation number slips) and 
$2.45 and John Doe #1 contacted an unidentified colored man, 50 yrs. of 
age, mixed gray hair, thin mustache, 165 lbs., 6 ft. whom will be 
referred to as John Doe #2 and both John Doe #1 and #2 entered Tim' 
Hot Dog Stand, in the 600 Block of T St. N.W. Observation discontinued. 

On Friday, April 19, 1957 about 12:00 noon Pvt. Bigelow went to 
624-T St. N.W. and contacted John Doe #1 and went to the rear of these 
premises and placed the following numbers bets: 630-25¢, 516-25¢ and 
twenty-seven other numbers bets, totaling $2.50. Pvt. Bigelow handed 
John Doe #1 the numbers slips and $3.00 and John Doe #1 gave Pvt. 
Bigelow 50¢ change. John Doe #1 told Pvt. Bigelow that his number 
work and Pvt. Bigelow's number work was going to John Doe #2. 

On Monday, April 22, 1957 about 11:30 a.m. Pvt. Bigelow went to 
624-T St. N.W. and about 12:40 p.m. John Doe #1 entered these premises 
and Pvt. Bigelow and John Doe #1 walked to the rear of the se premises 
and placed the following numbers bets: 630-20¢, 516-20¢ and eighteen 
other numbers bets totaling $1.65. Pvt. Bigelow handed John Doe #1 
the above numbers bets and $1.65. About 1:45 p.m. John Doe #1 con- 
tacted John Doe #2 and they entered Tim's Hot Dog Stand. 

On Tuesday, April 23, 1957 about 12:30 p.m. Pvt. Bigelow went to 
624-T St. N.W. and John Doe #1 contacted Pvt. Bigelow, and they went 
to the rear of these premises and Pvt. Bigelow placed the following 
numbers bets: 630-50¢, 516-10¢ and nineteen other numbers bets, 
totaling $2.50. Pvt. Bigelow handed John Doe #1 the above numbers bets 
and $2.50 and John Doe #1 departed the premises. . 
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On Wednesday, April 24, 1957 about 12:45 p.m. Pvt. Bigelow went 
to 624 T St. N.W. and John Doe #1 contacted Pvt. Bigelow and asked 
Pvt. Bigelow if he was ready to turnin. Pvt. Bigelow replied, "Yes", 
and they walked to the rear of these premises and Pvt. Bigelow placed 
the following numbers bets: 516-25¢, 630-25¢ and twenty-six other 
numbers bets totaling $3.10. Pvt. Bigelow handed John Doe #1 the above 
numbers bets and $3.10. Pvt. Bigelow observed John Doe #1 depart the 
premises. 

On Thursday, April 25, 1957 about 1:50 p.m. Pvt. Bigelow went to 
624-T St. N.W. contacted John Doe #4. John Doe # told Pvt. Bigelow 
to go to 1928-6th St. N.W. (John Doe #1's residence). About 1:55 Pvt. 
Bigelow went to 1928-6th St. N.W. and was admitted by John Doe #1 and 
they walked up the steps to the second floor, and entered the middle 
room (room #6). John Doe #1 paid Pvt. Bigelow for the number bet that 
hit on the 24th of April (101-10¢). John Doe #1 told Pvt. Bigelow that it 
was a cut number, and handed Pvt. Bigelow $36.00. Pvt. Bigelow then 
placed the following numbers bets: 516-25¢, 630-25¢ and twenty-four 
other numbers bets, totaling $2.95. Pvt. Bigelow handed the above num- 
bers bets and $2.95 to John Doe #1 and then departed the premises. 

On Friday, April 26, 1957 about 1:00 p.m. Pvt. Bigelow went to 
624-T St. N.W. and contacted John Doe #1 and placed the following num- 
bers bets: 516-25¢, 630-25¢ and twenty other numbers bets totaling 
$2.65. Pvt. Bigelow handed John Doe #1 $2.65 and the above numbers 
bets and about 1:50 p.m. John Doe #1 departed the premises. 

On Monday, April 29, 1957 about 1:35 p.m. Pvt. Bigelow went to 
1928-6th St. N.W. and was admitted by John Doe #1. John Doe #1 and 
Pvt. Bigelow walked up to the second floor and entered the middle room 
(marked #6) and placed the following numbers bets with John Doe #1: 
516-25¢ and 630-25¢ and twenty-one other numbers bets totaling $3.85. 
Pvt. Bigelow handed John Doe #1 the numbers slips and Pvt. Bigelow 
observed John Doe #1 record the numbers on a regulation numbers book, 
and put the numbers slips in his socks. Pvt. Bigelow paid John Doe #1 
$3.85. About 1:40 p.m. Pvt. Bigelow observed John Doe #1 enter Tim's 
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Hot Dog Stand, in the 600 block of T St. N.W. and Pvt. Bigelow was in 
front of him and started to enter Tim's Hot Dog Stand, when John Doe 
#2 told Pvt. Bigelow that the place was closed and would be open about 
2:15 p.m. and Pvt. Bigelow turned around and walked right into John 
Doe #1 and Pvt. Bigelow told John Doe #1 that the place was closed, and 
John Doe #1 stated that he was turning in to John Doe #2. 

On Tuesday, April 30, 1957 about 1:00 p.m. Pvt. Bigelow was 
seated in premises 624-T St. N.W. and John Doe #1 entered these 
premises and Pvt. Bigelow placed the following numbers bets; 516-25¢ 
and 630-25¢ and twenty-nine other numbers bets totaling $3.05. Pvt. 
Bigelow paid John Doe #1 $3.05 MPDC advance funds and John Doe #1 
then departed the premises. About 1:45 p.m. Pvt. Bigelow observed 
John Doe #1 contact John Doe #2 and they entered Tim's Hot Dog Stand. 
About 2:10 p.m. John Doe #2 came out of Tim's Hot Dog Stand with 
bulging pockets and went to the mouth of the alley and looked around and 
about 2:20 p.m. John Doe #2 entered the alley between the Howard 
Theatre and 624-T St. N.W. (Pool Hall) and contacted John Doe #83. John 
Doe #3 was seated behind the wheel on the driver side, of a Cab HH 461- 
Nationwide Cab #26 and John Doe #2 entered the cab with a noticeably 
bulge to his pockets. 7 

On Wednesday, May 1, 1957 about 1:00 p.m. Pvt. Bigelow contacted 
John Doe #1 in premises 624-T St. N.W. and they went to the rear of 
these premises and Pvt. Bigelow placed the following numbers bets: 
516-25¢, 630-25¢ and twenty-two other numbers bets totaling $3.15. Pvt. 
Bigelow paid John Doe #1 $3.15 MPDC advance funds and John Doe #1 
put the numbers bets in his cap and departed the premises. About 
1:45 p.m. John Doe #1 contacted John Doe #2 and walked inside of Tim's 


Hot Dog Stand and his pockets were noticeably bulging. About 
2:05 p.m. HH 461 drove thru the 600 block of T St. N.W. (operated by 
John Doe #3) and turned down Wiltburger St. N.W. : 

On Thursday, May 2, 1957 about 12:50 p.m. Pvt. Bigelow went to 
1928-6th St. N.W. and contacted John Doe #1 and went to the second 


floor, middle room #6 of these premises and placed the following 
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numbers bets with John Doe #1; 516-25¢, 630-25¢ and seventeen other 
numbers bets totaling $2.70. Pvt. Bigelow paid John Doe #1 $2.70 
MPDC advance funds and observed John Doe #1 record the numbers on 
a reguiation numbers book and John Doe #1 stated that he could turn in 
his numbers into John Doe #2 without having all of the money at times, 
and still John Doe #2 would accept his number work. About 1:35 p.m. 
John Doe #1 went to Tim's Hot Dog Stand in the 600 block of T St. N.W. 
and John Doe #2 was already there. About 2:05 p.m. Pvt. Bigelow 
observed John Doe #3 drive up in the 600 block of T St. N.W. ina 
Nationwide Cab # 26 HH 461 and then drove to the rear of Tim's Hot 
Dog Stand with John Doe #3 operating the cab. 

On Friday, May 3, 1957 about 1:00 p.m. Pvt. Bigelow went to 
1928-6th St. N.W. and contacted John Doe #1 and they went to the second 
floor middle room #6 and Pvt. Bigelow placed the following numbers bets 
with John Doe #1: 630-25¢, 516-25¢ and twenty-one other numbers bets total- 
ing $2.85. Pvt. Bigelow paid John Doe #1 $2.85 and departed the 
premises. About 1:55 p.m. same date Pvt. Carter and Pvt. Bigelow 
observed John Doe #3 drive up in a Nationwide Cab #26 HH 461 and then 
drive to the rear of Tim's Hot Dog Stand (located in the 600 blk. of T 
St. N.W.) and remained about 20 minutes and an unidentified colored 
man was riding with John Doe #3 (John Doe #3 was operating the cab) 
then came out of the alley about 2:20 p.m. and John Doe #3 drove east 
on § St. N.W. to the rear of 1419-Trinidad Ave. N.E., where John Doe 
#3 drove east on S St. N.W. tothe rear of 1419-Trinidad Ave. N.E., 
where John Doe #3 let this unidentified colored man out of his cab #26 
HH 461 and then drove off. Observation discontinued. 

On Monday, May 6, 1957 about 12:45 p.m. Pvt. Bigelow went to 
1928-6th St. N.W. and contacted John Doe #1 and they went to the 
second floor middle room #6 and Pvt. Bigelow placed the following num- 
bers bets: 630-25¢, 516-25¢ and thirty-nine other numbers bets total- 
ing $3.15. Pvt. Bigelow paid John Doe #1 $3.15 MPDC advance funds ; 
and departed the premises and about 1:40 p.m. John Doe #1 came into 
Tim‘ s Hot Dog Stand (in the 600 block of T St. N.W.) and John Doe #2 
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was already there and about 2:10 p.m. Nationwide Cab #26 HH 461 operated 
by John Doe #3 drove to the front of 624 T St. N.W. and John Doe #2 
came out of Tim's Hot Dog Stand with bulging pockets and walked over 
to the Cab Nationwide #26, John Doe #3 was operating the cab, and just 
before John Doe #2 opened the door with his left hand extended toward 
John Doe #3 handing John Doe #3 the brown paper bag in the same 
motion, John Doe #2 got in the Nationwide Cab #26 remained in the cab 
about one minute, then got out without the bulge to his clothing. John 
Doe #3, operating the Cab #26 Nationwide HH 461 then proceeded to 
Wiltburger St. N.W. Observation discontinued. 

On Tuesday, May 7, 1957 about 12:40 p.m. Pvt. Bigelow went to 
1928-6th St. N.W. and contacted John Doe #1 and they went to the second 
floor middle room #6 and Pvt. Bigelow placed the following numbers 
bets with John Doe #1: 516-25¢, 265-25¢, 306-15¢ and twenty-one other 
numbers bets totaling $2.80. Pvt. Bigelow paid John Doe #1 $2.80 
MPDC advance funds and departed the premises. About 1:35 p.m. John 


Doe #1 came to the 600 Block of T St. N.W. and went to Tim's Hot Dog 
Stand, and John Doe #2 was already there and about 2:05 p.m. Nationwide 
Cab #26 HH 461 operated by John Doe #3 drove almost in front of 624 

T St. N.W. and Pvt. Bigelow observed John Doe #2 walked to the Nation- 
wide Cab #26 and had a short conversation with John Doe #3 and John 
Doe #3, and then John Doe #3 drove the Nationwide Cab #26 to Wilt- 


burger St. N.W. turn right and then turned right at the rear of the 
Howard Theatre and went thru the alleys behind the Howard Theatre to 
the rear of Tim's Hot Dog Stand and John Doe #2 entered the alley 
between the Howard Theatre and 624 T St. N.W. with his pockets bulging 
and contacted John Doe #3. , 

About 2:10 p.m. same date Det. Alton Thomas and Pvt. Arville 
Carter Jr. observed John Doe #3, drive south in the alley between the 
Howard Theatre and 624-T St. N.W. and then drive to 11th and V Sts. 
N.W. where John Doe #3 stopped for a minute at the gas station at the 
northeast corner of 11th and V Sts. N.W. Det. Thomas and Pvt. Carter 
then observed John Doe #3 to drive the Nationwide Cab #26 HH 461 to 
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Arcade Sunshine at the 700 Block of Lamont St. N.W. John Doe #3 was 
observed to take some laundry out of the trunk of the Nationwide Cab 
#26 and enter the Laundry, he remained about three minutes and drove 
to 1ith and Park Rd. N.W. where John Doe #3 parked his Cab and took 
some clothes in the Park cleaners about 2:20 p.m. and then John Doe 
#3 was observed to drive to 4th and V Sts. N.W. where he went into 
some premises on V St. N.W. and returned in a few minutes about 
2:34 p.m. and got into the Nationwide Cab #26 and drove to 1831-5th St. 
N.W. where he parked the Nationwide Cab #26 HH 461 and entered 
premises 1831-5th St. N.W. where he remained. Observation dis- 
continued at 4:23 p.m. 

On Wednesday, May 8, 1957 about 12:35 p.m. Pvt. Bigelow went to 
1928-6th St. N.W. and was admitted by John Doe #1, and Pvt. Bigelow 
and John Doe #1 went to room #6 and Pvt. Bigelow placed the following 
numbers bets with John Doe #1: 600-5¢ and 516-15¢ and nineteen other 
numbers bets, totaling $1.70. John Doe #1 stated that if Pvt. Bigelow had 
a hit with "Scrappy" you would not be able to get his money until the next 
day. Pvt. Bigelow paid John Doe #1 $1.70 and observed John Doe #1 to 
record the numbers on his regulation numbers book. About 1:40 p.m. 
John Doe #1 came to Tim's Hot Dog Stand in the 600 block of T St. N.W. 
John Doe #2 was already inside, and about 1:55 p.m. John Doe #2 came 
out of Tim's Hot Dog Stand with bulging pockets and went across the 
street to 639 T St. N.W. where entered with his pockets bulging and 
remained about three minutes and then came out with his pockets bulging, 
and about 2:08 p.m. Pvt. Bigelow observed John Doe #3 drive up in the 
Nationwide Cab #26 HH 461 and turned right on Wiltburger St. N.W. and 
came to the rear of Tim's Hot Dog Stand to the parking lot, and John 
Doe #2 entered the front entrance of 624 T St. N.W. and walked thru the 
pool hall 624 T St. N.W. to the rear, where he entered the alley, between 
the Howard Theatre and the Pool Hall, and went to the parking lot, and 
contacted John Doe #3 (John Doe #3 was seated in the cab #26) and John 
Doe #2 got in the cab #26 with bulging pockets and remained about three 
minutes, and then John Doe #2 got out of the Cab #26 with his clothing 
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noticeably bulging, and John Doe #2 entered side door of the Pool Hall 
and walked back thru the Pool Hall to the 600 block of T St. N.W. 

About 1:45 p.m. same date, Det. Alton Thomas and Pvt. Arville 
Carter observed HH 461 parked at 11th and V Sts. N.W. on the Cities 
Service Lot. John Doe #3 was standing around the lot with a pencil 
behind his ear and going to unidentified colored men with a white pad in 
his hand and writing down something, and then receiving dollars from 
these unidentified colored men. About 2:00 p.m. Det. Thomas and Pvt. 
Carter observed John Doe #3 get in the Nationwide Cab #26, HH 461 and 
drive to 7th and T Sts. N.W. and then drove in the alley between the 
Howard Theatre and 624 T St. N.W. where observation discontinued. 

On Thursday, May 9, 1957 about 12:40 p.m. Pvt. Bigelow went to 
1928 6th St. N.W. and rang the door bell and was admitted by John Doe 
#1, and Pvt. Bigelow and John Doe #1 went to room #6, and placed with 
John Doe #1 the following numbers bets: 516-25¢, 265-15¢ and twenty- 
one other numbers bets totaling $2.00. Pvt. Bigelow paid John Doe #1 
$2.00 for the above numbers bets, and then Pvt. Bigelow departed the 
premises. About 1:30 p.m. John Doe #1 came to the 600 block of T St. 
N.W. and entered Tim's Hot Dog Stand where John Doe #2 was, and 
John Doe #1 came out after about ten minutes and then John Doe #2 came 
out shortly, and about 2:15 p.m. John Doe #3 drove up in the Nationwide 
Cab #26 HH 461 and then drove right on Wiltburger St. N.W., John Doe 
#2 then entered Tim's Hot Dog Stand and returned immediately, with 
right front pocket bulging, and walked into the alley between Howard 
Theatre and 624-T St. N.W. Observation discontinued. | 

About 12:30 p.m. Pvt. Carter observed HH 461 #26 parked at 11th 
and V Sts. N.W. and about 2:05 p.m. John Doe #3 got in the Nationwide 
Cab #26 and drove to 7th and T Sts. N.W. where he paused for a few 
minutes and then drove right on Wiltburger St. and then right thru the 
alley behind the Howard Theatre to the parking lot behind Tim's Hot Dog 
Stand, about 2:25 John Doe #3 drove out of the alley right on S St. N.W. 
to 9th St. N.W. to V St. N.W. right on 13th St. N.W. where he picked up an 
unidentified white woman. Observation discontinued. _ 
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On Friday, May 10, 1957 about 12:25 p.m. Pvt. Bigelow went to 1928- 
6th St. N.W. and rang the door bell and was admitted by John Doe #1 and 
Pvt. Bigelow and John Doe #1 went to the second floor room #6 and Fvt. 
Bigelow placed the following number bets with John Doe #1: 516-25¢, 265- 
15¢ and nineteen other numbers bets totaling $1.95. Pvt. Bigelow paid 
John Doe #1 $2.00 for the above numbers bets and John Doe #1 gave Pvt. 
Bigelow 5¢ change. Pvt. Bigelow observed John Doe #1 recording Pvt. 
Bigelow's numbers from the regulation numbers slips to John Doe #l1's 
regulation number book. About 12:45 p.m. Pvt. Bigelow departed the 
premises and went to the 600 block of T St. N.W. and John Doe #1 came to 
the 600 block of T St. N.W. about 1:50 p.m. and went to Tim's Hot Dog 
Stand, and an unidentified colored man in premises 624 T St. N.W. wanted 
to play some numbers. Sedan told an unidentified colored man to go to 
Tim's place and to tell John Doe #2 or either John Doe #1 that it isa 
man in premises 624-T St. N.W. that wanted to play some numbers. This 
second unidentified colored man returned in a few minutes and told Sedan 
that John Doe #1 was turning in his numbers, and would be to 624 T St. 
N.W. just as soon as he finished. About 2:00 p.m. John Doe #1 came to 
624 T St. N.W. and accepted this unidentified colored man's numbers bets. 
Then John Doe #1 immediately returned back to Tim's Hot Dog Stand, and 
about 2:15 p.m. John Doe #2 left Tim's place and entered the alley between 
Howard Theatre and 624 T St. N.W. and entered the alley with a bulge in 
his pockets, observation discontinued. 

On Monday, May 13, 1957 about 12:45 p.m. Pvt. Bigelow went to 1928- 
6th St. N.W. and John Doe #1 was standing out front of these premises and 
Pvt. Bigelow and John Doe #1 entered these premises and went to room #6, 
where Pvt. Bigelow placed the following numbers bets with John Doe #1: 
516-15¢, 265-15¢ and twenty-five other numbers bets totaling $2.85. Pvt. 
Bigelow observed John Doe #1 record the above numbers bets from his 
regulation numbers slips to John Doe #1's regulation number book. John 
Doe #1 gave Pvt. Bigelow two more regulation numbers books, and Pvt. , 
Bigelow paid John Doe #1 $2.85 and departed the premises and about 
1:00 p.m. Pvt. Bigelow went to 624 T St. N.W. and John Doe #2 was 
standing in front of Tim's Hot Dog Stand 


- 
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(in the 600 BIk. of T St. N.W.) and about 1:20 John Doe #1 came to Tim's 
place and contacted John Doe #2, and both John Doe #1 and 2 went into 
Tim's place, and remained about ten minutes, then both John Does #1 and 
2 came out of Tim's place. About 2:15 Pvt. Bigelow observed John Doe 
#3 drove his cab #26 HH 461 to the rear of Tim's place, and about 
2:17 p.m. John Doe #2 entered the alley between the Howard Theatre and 
624 T St. N.W. with bulging pockets, and contacted John Doe #3 and got 
into the Nationwide Cab #26, and about 2:21, John Doe #2 left the above 
described cab without bulging pockets, and returned back to the 600 Block 
of T St. N.W. 

About 2:05 p.m. Det. Alton Thomas and Pvt. Arville Carter, Jr. 
observed John Doe #3 get in the Nationwide Cab #26 at 11th and W Sts. 
N.W. and drive to the alley in the rear of Tim's Hot Dog Stand, and 
remained about 20 minutes and then drove south in the alley between the 
Howard Theatre and 624 T St. N.W. to S St. N.W., observation discontinued. 

On Tuesday, May 14, 1957 about 12:40 p.m. Pvt. Bigelow went to 
1928 6th St. N.W. John Doe #1 was not there, then Pvt. Bigelow went to 
624 T St. N.W. about 12:50 p.m. and contacted John Doe #1 and they went 
to the rear of these premises and Pvt. Bigelow placed the following num- 
bers bets: 625-15¢, 516-15¢ and eighteen other numbers bets totaling 
$1.90. Pvt. Bigelow paid John Doe #1 $2.00 for the above numbers bets 
and John Doe #1 gave Pvt. Bigelow 5¢ change, and then John Doe #1 
departed the premises. About 1:30 p.m. John Doe #1 contacted John 
Doe #2 in the front of Tim's place in the 600 Blk. of T St. N.W. and both 
John Does #1 and 2 entered Tim's place, and about 1:40 p.m. John Doe 
#1 left Tim's place and came to 624 T St., N.W. About 2:15 p.m. Pvt. 
Bigelow observed John Doe #2 walk in the alley between the Howard 
Theatre and 624 T St. N.W. with his pockets bulging, and contact John 
Doe #3. | 
About 10:45 a.m. Pvt. Carter observed John Doe #3 and the 
Nationwide Cab #26 HH 461 at 1lth and V Sts. N.W. and Pvt. Carter 
observed John Doe #3 walking around at the Gas Station at 11th and V 


Sts. N.W. to unidentified colored men writing something down on a memo 
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pad and these unidentified colored men would give John Doe #3 something 
and John Doe #3 would hand them something. About 2:05 p.m. Pvt. 
Carter observed John Doe #3 get ina 1953 Buick DC GE 428 and drive to 
the 600 Block of T St. N.W. where he parked in the rear of Tim's place 
and then get out of the Buick GE 428, where observation discontinued. 
On Wednesday, May 15, 1957 about 1:15 p.m. Pvt. Bigelow 

went to 624 T St. N.W. and contacted John Doe #1 and Pvt. Bigelow and 
John Doe #1 went to the rear of these premises and Pvt. Bigelow placed 
the following numbers bets with John Doe #1: 516-15, 265-15¢, and 
twenty-five other numbers bets totaling $2.50. Pvt. Bigelow paid John 
Doe #2 $3.00 and John Doe #1 gave Pvt. Bigelow 50¢ change and about 
1:35 p.m. Pvt. Bigelow observed John Doe #1 contact John Doe #2 and 
both John Does #1 and 2 entered Tim's place, 600 BIk. of T St. N.W., 
and after about ten minutes both John Does #1 and 2 came out and about 
2:15 p.m. John Doe #3 walked north thru the alley between the Howard 
Theatre and 624 T St. N.W. and contacted John Doe #2, and both John 
Does #2 and 3 entered the alley, observation discontinued. 

On Thursday, May 16, 1957 about 1:05 p.m. Pvt. Bigelow went to 
the 600 Block of T St. N.W. and contacted John Doe #1 and John Doe #1 
and Pvt. Bigelow went to a Pool Hall next to the Herberts' Stage Door 
and went to the rear of these premises and placed the following numbers 
bets with John Doe #1: 516-15¢, 265-15¢ and twenty-eight other num- 
bers bets totaling $2.35. Pvt. Bigelow gave John Doe #1 the above num- | 
bers bets written on a regulation number slip and $2.35, and Pvt. 
Bigelow departed the premises. 

About 1:40 p.m. Det. Alton Thomas and Pvt. Carter observed John 
Doe #3 at Cities Service station 11th and V Sts. N.W. and also the 
Nationwide Cab #26 HH 461, and Det. Thomas and Pvt. Carter observed , 
John Doe #3 write something down on a memo pad and received money 
from several unidentified colored men, who had their cabs parked on the 
Cities Service lot at 11th and V Sts. N.W. About 2:00 p.m. same date 
Det. Thomas and Pvt. Carter observed John Doe #3 get in the Cab #26 
HH 461 on the front passengers side and another unidentified colored 
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man get in behind the wheel of this Nationwide Cab #26 and drive to 
7th and T Sts. N.W. where John Doe #3 got out of the Cab #26 with his 
pockets bulging and walk across 7th St. N.W. and enter Tim's Place | 
(in the 600 Block of T St. N.W.) with bulging and remained about three 
minutes and came out with his pockets bulging and walked around to 
"Katz Shoe Shine Parlor", 1837-1/2 7th St. N.W. where he entered and 
remained about 11 minutes and then John Doe #3 came out and walked 
across the street without the bulge to his clothing and entered a Pawn 
Brokers shop 1822-7th St. N.W. remained about five minutes and then 
came out with his pockets bulging and walked back across 7th St. N.W. 
and entered ''Katz Shoe Shine Parlor" 1837-1/2 7th St. N.W. with his 
pockets bulging. . 

On Friday, May 17, 1957 about 12:55 p.m. Pvt. Bigelow went to 
624 T St. N.W. and John Doe #1 came in right after Pvt. Bigelow did and 
Pvt. Bigelow contacted John Doe #1 and went to the rear of these 
premises and Pvt. Bigelow placed the following numbers bets with John 
Doe #1: 516-25¢, 206-25¢ and twenty other numbers bets totaling $2.40. 
Pvt. Bigelow paid John Doe #1 $2.40 MPDC advance funds and John Doe 
#1 departed the premises. About 2:10 p.m. Pvt. Bigelow observed John 
Doe #2 walk thru the alley between 624 T St. N.W. and the Howard 
Theatre walking south, with bulging pockets, and contacted John Doe #3, 
sitting in the Nationwide Cab #26, and John Doe #2 got in the Nationwide 
Cab #26 with bulging pockets and remained about two minutes, and then 
John Loe #2 got out of the Cab HH 461 without the noticeably bulge to his 
clothing, and then John Doe #3 got out of the Nationwide Cab #26 HH 461 
with bulging pockets and entered the rear of 1837-1/2 7th St. N.W. 

About 1:25 p.m. same date Det. Alton Thomas and Pvt. Carter 
observed John Doe #3 and the Nationwide Cab #26 at 11th and V Sts. 
Cities Service Station and about 2:00 p.m. Det. Thomas and Pvt. Carter 
observed John Doe #3 get in the Nationwide Cab #26 and drive to the 
rear of 1837-1/2-7th St. N.W. arriving about 2:07 p.m. remained about 
eight minutes and then an unidentified colored man got in the front seat 


passengers side of the Nationwide Cab #26 and John Doe #3 got in also 
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and John Doe #3 drove to 1419 Trinidad Ave. N.E. where John Doe #3 
let this unidentified colored man out of the Nationwide Cab #26 and then 
John Doe #3 picked up an unidentified colored man on Trinidad Ave. 
N.E. and observation was discontinued about 2:40 p.m. 

On Monday, May 20, 1957 about 12:30 p.m. Pvt. Bigelow went to 
the 600 Block of T St. N.W. and contacted John Doe #1 in a lunchroom 
in the 1800 Block of 7th St. N.W. and placed the following numbers bets: 
516-25¢ and 265-25¢ and twenty-two other numbers bets totaling $2.45. 
Pvt. Bigelow paid John Doe #1 $2.45 and departed the premises. 

About 1:30 p.m. Det. Alton Thomas and Pvt. Carter observed John 
Doe #3’s cab DC HH 461 parked at 11th and V Sts. N.W. and about 2:00 
p.m. John Doe #3 left the Cities Service Station and got in the Cab 
HH 461 with his left hand holding a bulge to his left trouser pocket and 
drove to the rear of 1837-1/2-7th St. N.W. where he parked and walked 
around to the front of 1837-1/2-7th St. N.W. and stood outside of these 
premises and had a conversation with Jesse C. Greenwell (a known 
numbers backer) and in a few minutes entered premises 1837-1/2 - 
7th St. N.W. with the noticeably bulge to his clothing. 

On Tuesday, May 21, 1957 about 1:15 p.m. Pvt. Bigelow went to 
1928-6th St. N.W. and contacted John Doe #1, and Pvt. Bigelow went to 
the second floor room #6 and placed the following numbers bets with 
John Doe #1: 516-15¢, 206-15¢ and 11 other numbers bets totaling 
$1.50. Pvt. Bigelow paid John Doe #1 $1.50 and departed the premises. 
About 1:35 p.m. Pvt. Bigelow observed John Doe #2 in Tim's Place 
(600 Block of T St. N.W.) and John Doe #1 entered Tim's place about 
1:40 p.m. John Doe #2 came out of Tim's place after about ten minutes, 
and then HH 461 Nationwide Cab #26 came thru the 600 block of T St. 
N.W. and went to the rear of Tim's place, and then John Doe #3 got out 
of his cab and walked thru the alley, between Howard Theatre and 624 
T St. N.W. and contacted John Doe #2 and both John Does #2 and 3 entered | 
Tim's Hot Dog Stand and remained about five minutes and then John Doe 4 


#3 came out and walked back thru the alley, where observation dis- 


continued. 
On Wednesday, May 22, 1957 about 1:48 p.m. Pvt. Bigelow was in 


premises 624 T St., N.W. and vt. Bigelow observed John Doe #1 pass 
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the Pool Hall's window and Pvt. Bigelow hit on the window and signaled 


John Doe #1 to come inside, and John Doe #1 entered premises 624 T St. 
N.W. John Doe #1 told Pvt. Bigelow that he was on his way to turn in. 
Pvt. Bigelow then placed the following numbers bets: 516-25¢, 265-25¢ and 
13 other numbers bets, totaling $2.05. Pvt. Bigelow paid John Doe #1 
$2.05 and John Doe #1 departed the Pool Hall 624 T St. N.W. and entered 
Tim's place in the 600 block of T St. N.W. About 2:10 p.m. Pvt. Bigelow 
observed John Doe #2 leave Tim's place and enter the alley between the 
Howard Theatre and 624 T St. N.W. with pockets bulging and Pvt. Bigelow 
observed John Doe #3 turning the Nationwide Cab #26 around on the parking 
lot in the rear of 1837-1/2 7th St. N.W. and John Doe #2 came back out of 
the alley without the noticeably bulge to his clothing. 

On Thursday, May 23, 1957 about 1:10 p.m. Pvt. Bigelow went to 
1928-6th St. N.W. and was admitted by John Doe #1 and Pvt. Bigelow placed 
the following numbers bets in the hallway of the above mentioned premises: 
516-25¢, 206-25¢ and twenty-one other numbers bets totaling $1.95. Pvt. 
Bigelow paid John Doe #1 $2.00 and he did not have five cents change, said, 
"He would give it to Pvt. Bigelow later". About 1:20 p.m. Pvt. Bigelow 
went to 624 T St. N. W. and about 1:40 Pvt. Bigelow observed John Doe #1 
enter Tim's place and John Doe #2 was already there (in the 600 block of T 
St. N.W. Tim's place). About 2:10 the Nationwide Cab #26 came thru 600 
Block of T St. N.W. About 2:15 p.m. John Doe #2 entered the alley between 
the Howard Theatre and 624 T St. N.W. with bulging pockets, and Pvt. 
Bigelow stepped out of the back door of the pool hall into the alley and ob- 
served John Doe #2 contact John Doe #3, observation discontinued. 

On Friday, May 24, 1957 about 1:15 p.m. Pvt. Bigelow went to 1928 
6th St., N.W. Pvt. Bigelow rang the door bell and was admitted by John 
Doe #1 and placed the following numbers bets in the hallway of the above 
mentioned premises; 516-25¢, 206-25¢ and a series of other numbers, 
totaling $1.90. Pvt. Bigelow paid John Doe #1 $1.90 for the above numbers 
bets and departed the premises. , 

On Monday, May 27, 1957 about 12:50 p.m. Pvt. Bigelow went to 6th 
and Florida Ave., N.W. and contacted John Doe #1. John Doe #1 told 
Pvt. Bigelow to go up in the alley and count his work up, and figure the 
total up, after Pvt. Bigelow figured the totals, he walked back out of the 
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alley and handed John Doe #1 the following numbers bets: 516-20¢ and 
206-20¢ and series of other numbers totaling $1.70. Pvt. Bigelow paid 
John Doe #1 $1.70, Pvt. Bigelow then went to 624 T St. N.W. and Pvt. 
Bigelow observed John Doe #1 come to Tim's place in the 600 block of 
T St. N.W. and then John Doe #1 contacted John Doe #2 in front of Tim's 
place, then both John Does #1 and 2 entered Tim's Place, remained about 
five minutes and then both John Does #1 and 2 came outside. About 2:10 
Pvt. Bigelow observed John Doe #2 go in the alley between the Howard 
Theatre and 624 T St. N.W. with his pockets bulging and then he walked 
back to the mouth of the alley after about two minutes, and John Doe #3 
was right behind John Doe #2, and both John Does #2 and 3 stood at the 
mouth of the alley between the Howard Theatre and 624 T St. N.W. and 
544 had a short conversation. John Doe #2's pockets were noticeably 
bulging before contacting John Doe #3 at the mouth of the alley, but when 
they finished their conversation, standing close together, Pvt. Bigelow 
observed John Doe #2 did not have the bulging pockets. 

About 1:00 p.m. same date Det. Alton Thomas and Pvt. Arville 
Carter Jr. observed the Nationwide Cab #26 HH 461, parked on the lot of 
the Cities Service at 11th and V Sts. N.W. and about 1:30 p.m. observed 
John Doe #3 walking around with a pencil behind his ear and contacting 
unidentified colored men and writing down something and these unidenti- 
fied colored men would then give John Doe #3 something. About 1:35 p.m. 
Det. Thomas and Pvt. Carter observed John Doe #3 get in the rear of his 
cab #26 HH 461, and an unidentified colored man got in the rear of John 
Doe's#3 Cab, about 1:38, John Doe #3 got out of the cab #26, and then 
entered an East Side Cab parked on the corner of 11th and V Sts. N.W. 
where John Doe #3 remained about two minutes and then John Doe #3 
entered his Cab #26 HH 461, and an unidentified colored man entered the 
Cab #26 Nationwide, about five minutes John Doe #3 got out of the Nation- 
wide Cab #26 HH 461 and was observed to walk around the Cities Service 
Station, with his pockets bulging, and about 2:00 p.m. John Doe #3 got in 
another Nationwide Cab, with an unidentified colored man, remained about 
two minutes and then this unidentified colored man walked across the 
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street and came right back and entered the Nationwide Cab where John 
Doe #3 was. About 2:05 p.m. John Doe #3 got out of the cab and got in 
another cab (Nationwide) with another unidentified colored man where 
he remained about one minute and then got out of the cab with his pockets 
bulging and walked over to his cab Nationwide #26 HH 461 and left the 
Cities Service lot about 2:06 p.m. driving the Nationwide Cab #26 
HH 461 and drove to the 600 block of T St. N.W. where he made a right 
turn on the alley between 624 T St. N.W. and the Howard Theatre, and 
parked the Cab #26 HH 461, and got out of the cab about 2:11 p.m. and 
walked north in the alley where John Doe #3 got out of Pvt. Carter's 
view, and then Pvt. Carter observed John Doe #3 come back in a few 
minutes with bulging pockets and entered 1837-1/2-7th St. N.W. where 
he remained about two minutes and then came out without the noticeably 
bulge to his clothing and got in the Nationwide Cab #26 HH 461 and drove 
south thru the alley between the Howard Theatre and 624 T St. N.W. and 
made a right turn on S St. N.W. and drove west on S St. N.W. (John Doe 


#3 was operating the Nationwide Cab #26 HH 461) where observation 


was discontinued. 

On all occasions where brown paper bags, bulging pockets, are 
mentioned in this affidavit it is the firm belief of the undersigned 
officers they contain numbers slips or other numbers paraphernalia. 

Based on observations as outlined in this affidavit made during the 
time numbers transactions are normally made and pickups are made it 
is the firm belief of the undersigned that all the aforementioned named 
or described persons are actively engaged in the operation of a policy 
lottery commonly referred to as the numbers game, contrary to and in 
violation of the gambling statutes of the District of Columbia. 

Further that number slips or other numbers paraphernalia are 
now being secreted in premises 1837-1/2-7th St. N.W. first floor, 1928- 
6th St. N.W. room #6, and being transported daily in the 1952 Plymouth 
Sedan DC HH 461 Nationwide Cab #26, all in the District of Columbia. 


/s/ Arville Carter, Jr. /s/ Houston M. Bigelow /s/ Alton Thomas 
Pvt. Arville Carter, Jr. Pvt. Houston M. Bigelow Pct.Det.Alton Thomas 


[Jurat dated May 28, 1957] 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[ Filed March 31, 1958] 


Washington, D. C., 
Thursday, January 2, 1958. 

The above-entitled case came on for trial at 10:00 o'clock a.m., 
on Thursday, January 2, 1958, in the United States District Court for 
the District of Columbia, in the Court House, at Washington, D. C. 

BEFORE 

HONORABLE JAMES R. KIRKLAND, Judge of the United States 
District Court for the District of Columbia, and a jury. 

APPEARANCES: 

THOMAS FLANNERY, Esquire, Assistant United States Attorney, 
on behalf of the United States; and 

CURTIS P. MITCHELL, Esquire, and ROY M. ELLB, Esquire, 
on behalf of the defendants. 

PROCEEDINGS 

THE DEPUTY CLERK: The case of Robert L. Taylor and Louis 
E. Beecham. 

MR. FLANNERY: The Government is ready. 

MR. MITCHELL: We are ready. 

THE COURT: Swear the jury on voir dire. 

(Thereupon the entire panel of jurors was sworn on voir dire. 
Following the voir dire examination, a jury was duly empaneled and 
‘sworn, after which the following occurred: ) 

OPENING STATEMENT ON BEHALF OF 
THE UNITED STATES 

MR. FLANNERY: May it please Your Honor and ladies and gentle- 
men of the jury: In identifying the case, I told you that these two defen- 
dants, Taylor and Beecham, were charged with certain violations of the 
gambling laws. 

Now, the Grand Jury has returned an indictment charging these 
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two defendants and an absent defendant, one James Allen, who is not 
here today -- | 

MR. MITCHELL: Your Honor, may I at this time -- I do not want 
to interrupt Mr. Flannery, but may we approach the bench? 

THE COURT: Yes, indeed. . 

(Thereupon counsel approached the Bench and the following occurred:) 

MR. MITCHELL: Your Honor, I might say and I wish to say this 

to Your Honor: I object to any description being given by Mr. 
Flannery of the missing defendant Allen. He has never been apprehended 
and he has never appeared. He has never been arraigned, and there 
was a motion filed in connection with several counts in his indictment, 
which related to that defendant, and the ruling of the Court was that they 
should not be permitted to utilize evidence pertaining to the absent witness 
Allen. | 

MR. FLANNERY: I don't recall any such ruling. | 

THE COURT: Ido not see that. Where is that? He is charged 
in the conspiracy. You can go ahead with that part of it. | Where is that? 

MR. MITCHELL: I haven't finished saying what the situation is. 

THE COURT: There is no order in here saying testimony shall 
not be adduced against the missing defendant. ! 

MR. MITCHELL: I spoke to Judge Laws this morning, and the 
reporter was to have written it up to have had it ready this morning, but 
through inadvertance, he doesn't have it written up, and Judge Laws 
said that if it is material, if there is any question about what his ruling 
was, that he will permit Mr. Spatzer to read his order. : 

THE COURT: When was this? ! 

MR. MITCHELL: The date of it -- perhaps it will appear on the 
face of it, on the jacket. . 


I spoke to Judge Laws just before coming because I anticipated 
that there would be some difficulty with this. ! 

MR. FLANNERY: Your Honor, I never heard of such a thing. 

This conspiracy count is against three people. I am going to have 


to use evidence in the conspiracy against the absent defendant. Just 
what it will be, I cannot tell. He cannot frustrate the jurisdiction by 
doing that. : 
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MR. MITCHELL: I think that brings the issue into focus. If you 
will look at the indictment -- 

THE COURT: I have. 

MR. MITCHELL: You will see that the missing defendant is 
charged with certain offenses that these men are not charged with. 

THE COURT: Go right ahead with the trial. 

There is nothing in the record that shows that there was a severance 
granted for this defendant. There is nothing in the record showing that 
which you relate to me, about this defendant. He is charged with con- 
Spiracy. He is charged in a conspiracy count. 

You can prove everything you have to prove. If you have a case, 
you have your proof. 

MR. MITCHELL: I would like to be sure I understand you, Your 
Honor. May they prove the substance of the offense committed by Allen, 

who is the absent defendant? 

THE COURT: In the conspiracy, they can prove that fully. Where 
he is not mentioned, they may not prove. 

MR. MITCHELL: Not prove the substance of the offense on 
Allen. 

THE COURT: Whatever they are; yes. 

MR. MITCHELL: That comes to the point then, Your Honor, the 
operation of a lottery is a continuing offense. 

THE COURT: Yes. You have dates on Allen, March 1, 1957, 
April 30, May 29th. 

Do you have evidence showing these others were in the premises 
1928 6 Street, charged with promoting a game? 

MR. FLANNERY: Well, Allen would take bets on numerous oc- 
casions and go and contact Taylor and Beecham. 

THE COURT: Do you have evidence to show that? 

MR. FLANNERY: Yes. 

THE COURT: Aiding and abetting, you can show that. 

MR. FLANNERY: On the final date, they made a bet with Allen 


and the money is in the possession of Allen. 
* * aK 
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THE COURT: It is the ruling of the Court, following the testimony 
of Mr. Spatzer, the official reporter, concerning a hearing before 
Chief Judge Bolitha J. Laws, held on November 11, 1957, and the argu- 
ment of counsel in the case herein, that this shall be the order of the 


proof and the counts which will go before the jury: In the first count, 
Robert L. Taylor and Louis E. Beecham are jointly charged with one, 
James Allen, which the record in this case shows that the latter James 
Allen is a fugitive. The count charges conspiracy, and the Court rules 
that all testimony which is relevant, material, and competent may be 
received in that case concerning Allen, even though he not be physically 
in the Court, for the reason he was indicted and is a fugitive at the 

present time. , 

The Court also permits the proof, which will be adduced by the 
Government under the Second Count, which charges promoting a lottery, 
in which he is also jointly, Allen jointly indicted with Robert L. Taylor 
and Louis E. Beecham. : 

The problem which we are presented with is: By virtue of being 
a fugitive, how much testimony can be received on the other counts? 

With respect to Count 11, charging failure to have a United States 
Gambling Tax Stamp, it is a crime peculiar to Allen, and Allen is not 
here, and that will not be before this jury. : 

Now, in Count 10, there is a charge of possession by James Allen. 

Is there any show under the Aiding and Abetting Statute of the 
District of Columbia Code and Federal Rule 8 of the Federal Rules of 
Criminal Procedure that others were aiding and abetting James Allen, 
fugitive, in the possession of numbers slips on May 29, 1957? 

MR. FLANNERY: No; as to Count 10, on that count, as far as 
the Government is concerned, I do not plan to. 

THE COURT: Very well. Count 10 will not go to the jury. 

Then the only thing remaining are five counts, the Third Count, 
the Fourth Count, the Fifth Count, the Sixth Count and the Seventh Count. 
Now, respecting the sale counts, which are 3, 4, 5 and 6, is 

there any evidence of aiding and abetting on the part of the two 


— 
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defendants on trial with regard to the charges against Allen? 

MR. FLANNERY: Yes. On those sales counts, Your Honor, 
that will blend in and be part of the proof of the conspiracy case. The 
Government expects to prove that when Allen sold and transferred the 
chances to Houston Bigelow on the dates mentioned in the sales counts, 
that there was some contact by Allen with one of those other co-defendants. 

THE COURT: Very well. 

MR. MITCHELL: Then for the record, may I -- 

THE COURT: I have not ruled yet, sir. 

Now, the seventh count, permitting gaming, as charged there 
alone, is there any show of aiding and abetting on the part of these two 
defendants ? 

MR. FLANNERY: No. 

THE COURT: Robert L. Taylor and Louis E. Beecham? 

MR. FLANNERY: No, sir. 

THE COURT: Then the order of the Court is that Counts 7, 10, 
and 11 will not be before this jury, and at the proper time they. will be 
So instructed. 

All remaining counts, which will include the first, second, third, 
fourth, fifth, sixth, eighth and ninth are presently before the Court and, 

24 of course; before the jury, depending upon the proof. 
The Court is not ruling prematurely on the proof. It may be 





insufficient and may require the removal of those counts when we reach 





them. 


* * * 





MR. MITCHELL: Your Honor, I only arise to interpose my 
objection to Your Honor's ruling with respect to the admission before 
this jury of evidence affecting the subsequent count, that is the counts 
subsequent to Count 2, namely, Count 3, Count 4, Count 5 and Count 6. 
I think those are the counts subsequent to Count 1 and 2 that Your 
25 Honor has ruled that the Government may introduce ev idence con- 4 
cerning them. 
THE COURT: Yes. 


26 


27 
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MR. MITCHELL: I wish at this time, for record purposes, 
please, to interpose my objection. 
THE COURT: So the record will be clear, they are permitted at 
this time on the assurance of counsel for the Government that they can 


be connected up and there will be evidence under our local aiding and 
abetting rules section, as well as Rule 8 of the Federal Rules of 
Criminal Procedure, which will tie the two defendants in with the 
actions of James Allen. | 

Now, in the event that is not true, it does not reveal itself in the 
evidence, then we will entertain an appropriate motion at the proper 
time. . 

* * cs 

AFTER RECESS 
THE COURT: You may proceed. 
ae * i Ok 
OPENING STATEMENT ON BEHALF 
OF THE UNITED STATES 

MR. FLANNERY: May it piease Your Honor and ladies and 
gentlemen of the jury: I started to tell you this morning that the Grand 
Jury has indicted these two defendants, Taylor and Beecham, and 
another defendant, Allen, who is not before you today for trial, with 
conspiracy to violate the gambling laws of the District of Columbia, and 
with certain other counts, alleging violations of the gambling laws of 
the District of Columbia. ! 

Now, with respect to the first count, the conspiracy count, the 
Grand Jury has returned an indictment which reads as follows, in 
substance: 

Commencing on or about March 1, 1957, and continuously there- 
after until on or about May 29, 1957, within the District of Columbia, 
and at a place or places unknown to the Grand Jurors, Robert L. 
Taylor, Louis E. Beecham, and James Allen, who are hereinafter 

referred to as the defendants, feloniously, wilfully and corruptly 


conspired and agreed together, and with other persons unknown to the 
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time. 
aK * * 
26 AFTER RECESS 
THE COURT: You may proceed. 
* ae * 


OPENING STATEMENT ON BEHALF 
OF THE UNITED STATES 

MR. FLANNERY: May it piease Your Honor and ladies and 
gentlemen of the jury: I started to tell you this morning that the Grand 
Jury has indicted these two defendants, Taylor and Beecham, and 
another defendant, Allen, who is not before you today for trial, with 
conspiracy to violate the gambling laws of the District of Columbia, and 
with certain other counts, alleging violations of the gambling laws of 
the District of Columbia. 

Now, with respect to the first count, the conspiracy count, the 
Grand Jury has returned an indictment which reads as follows, in 
substance: 

Commencing on or about March 1, 1957, and continuously there- 
after until on or about May 29, 1957, within the District of Columbia, 
and at a place or places unknown to the Grand Jurors, Robert L. 
Taylor, Louis E. Beecham, and James Allen, who are hereinafter 

27 referred to as the defendants, feloniously, wilfully and corruptly 
conspired and agreed together, and with other persons unknown to the 





47 | 
circumstantial evidence with respect to this, that the bulging pockets, 
there is a fair inference from that and from the other evidence in the 
case, that they contained numbers slips. 

The Grand Jury goes on to Say that another overt occurred on 
May 3, 1957, when Louis E. Beecham, the other defendant, drove 
Nation-wide Cab, No. 26, to the rear of Tim's Hot Dog's Stand, 634 T 
Street, Northwest, and remained in there 20 minutes. 

29 Now, with respect to Louis E. Beecham, the Government expects 
to prove to you through the evidence in the case that he was acting in 
concert with the other two, Allen and Taylor, and turning in numbers 
work to Taylor. 

On May 6, 1957, it is alleged that Robert L. Taylor handed a 
brown paper bag to the defendant Louis E. Beecham, and we expect to 
show you through the evidence that, a fair evidence to be drawn from 
the evidence, is that the brown paper bag contained numbers work. 

Now, on May 6, 1957, the Grand Jury alleges that as an overt 
act, the defendant Robert L. Taylor left Tim's Hot me Stand, 634 T 
Street, Northwest, with bulging pockets. 

That on May 13, 1957, Louis E. Beecham drove Nation-wide Cab, 
No. 26, to the rear of Tim's Hot Dog Stand, 634 T Street, Northwest, 
where he met the defendant Robert L. Taylor, who had bulging pockets. 

The Government will also prove, ladies and gentlemen of the jury, 
that during the month of March Houston M. Bigelow, who was posing as 
a numbers man himself, made 15 numbers plays with Allen. In the 
month of April, we will show he made 22 numbers plays with Allen. 

On April 11th, we will show you that Bigelow having gained the 
confidence of Allen to a certain degree stated that he wanted to turn in 

30 an amount of numbers work himself, work that he was getting 
from other people, through Allen. He was doing this obviously, ladies 
and gentlemen, for the purpose of trying to get into this conspiracy and 
to secure evidence against these people, who allegedly were violating 
the law. : 

Houston Bigelow made these numberous plays during the month of 
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March and April with Allen, and on April 18th we will show you that 
having made a numbers play with Allen, Allen was seen to then contact 


Taylor. 

Again, on April 19th, Allen was seen to contact Taylor after 
taking numbers bets from Bigelow earlier in the day. 

Again, on April 22nd and 29th, Allen after taking the numbers 
work from the police undercover officer Bigelow, Allen was then seen 
to go contact Taylor. 

On April 30th, Officer Bigelow again turned in what purported to 
be numbers work to Allen and Allen was seen to contact Taylor, and 
Taylor in turn was seen to contact Beecham, who drove up in his 
Nation-wide Cab. 

The same thing happened on May Ist, 2nd and third of 1957. 

On May 6th, Houston Bigelow made a numbers play with Allen, 
and on that date Allen was seen to contact Taylor, and a brown paper 
bag passed from Taylor to Beecham. 

Likewise, on May 7th and 8th, and on other dates in May, the 

same procedure was followed. The undercover officer would 
make a bet with Allen, and Allen was then seen to contact Taylor, and 
on many of these occasions Taylor to contact Beecham. 

Finally, on May 29, 1957, we expect to show you through the 
testimony of the police officers in this case that Officer Bigelow, the 
undercover officer, was given three one-dollar bills, and this is what 
is referred to as marked money, and the serial numbers were taken from 
the three one-dollar bills by a fellow officer of Houston Bigelow, and 
a record made of the serial numbers of the bills; and Officer Bigelow 
also made a record of the numbers taken from the bills. 

Then Officer Bigelow went and contacted Allen, again on May 29th, 
and turned in what purported to be certain numbers work to him, and 
turned in the three one-dollar bills to him. 

Then, as usual, Allen was seen to contact Taylor, and Taylor was 
seen that afternoon to walk toward Beecham, and made contact with him, 
and at that point the officers moved in, other fellow officers of Bigelow, 


49 
moved in to complete the case and make the arrests, and they arrested 
Taylor. 

Taylor was found with the three one-dollar marked bills in his 
possession, the three one-dollar marked biils that had been given to 
Allen earlier in the day for numbers work. . 

Also recovered from the defendant Taylor in this case was 

32 numbers paraphernalia, records of numbers bets and numbers 
slips. ! 

Beecham was then arrested within a matter of minutes, in the 
area around Sixth and T Streets, I believe, and Beecham was found to 
have a quantity of numbers slips in his possession. However, Allen 
was not apprehended. He disappeared and he has not been found to this 
day. 

Also found in the possession of Taylor was a large sum of money, 
around $550, and it will be shown you through the testimony of the 
police officers that Taylor when asked about the money, he gave some 
story that he had it to pay bills, but it further developed he had not 


worked in several years. 





Also, ladies and gentlemen, during the course of the investigation 
of this conspiracy, we will show you that the defendant Allen told Officer 
Bigelow that he was -- | 

MR. MITCHELL: Objection, Your Honor. 

THE COURT: Is this on the conspiracy count? 

MR. FLANNERY: On the conspiracy. 

THE COURT: You may proceed. The objection is overruled. 

MR. FLANNERY: The defendant Allen on several occasions 
during the course of this investigation told Officer inl that he was 
turning his work into the defendant Taylor. | 

Now, the second count charges that during the same pe riod, 

March Ist, 1957, to about May 29, 1957, within the District of Columbia, 
33 that these three defendants, Taylor, Beecham and Allen, were 

concerned in the operation of a lottery as owners, agents and clerks, 

and so forth, the lottery being the numbers game. 








48 
March and April with Allen, and on April 18th we will show you that 
having made a numbers play with Allen, Allen was seen to then contact 


Taylor. 

Again, on April 19th, Allen was seen to contact Taylor after 
taking numbers bets from Bigelow earlier in the day. 
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and on that date Allen was seen to contact Taylor, and a brown paper 
bag passed from Taylor to Beecham. 

Likewise, on May 7th and 8th, and on other dates in May, the 

31 same procedure was followed. The undercover officer would 
make a bet with Allen, and Allen was then seen to contact Taylor, and 
on many of these occasions Taylor to contact Beecham. 

Finally, on May 29, 1957, we expect to show you through the 
testimony of the police officers in this case that Officer Bigelow, the 
undercover officer, was given three one-dollar bills, and this is what 
is referred to as marked money, and the serial numbers were taken from 
the three one-dollar bills by a fellow officer of Houston Bigelow, and 
a record made of the serial numbers of the bills; and Officer Bigelow 
also made a record of the numbers taken from the bills. 

Then Officer Bigelow went and contacted Allen, again on May 29th, 
and turned in what purported to be certain numbers work to him, and 
turned in the three one-dollar bills to him. 

Then, as usual, Allen was seen to contact Taylor, and Taylor was 
seen that afternoon to walk toward Beecham, and made contact with him, 
and at that point the officers moved in, other fellow officers of Bigelow, 
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moved in to complete the case and make the arrests, and they arrested 
Taylor. 

Taylor was found with the three one-dollar marked bills in his 
possession, the three one-dollar marked bills that had been given to 
Allen earlier in the day for numbers work. | 

Also recovered from the defendant Taylor in this case was 

32 numbers paraphernalia, records of numbers bets and numbers 
slips. ; 

Beecham was then arrested within a matter of minutes, in the 
area around Sixth and T Streets, I believe, and Beecham was found to 
have a quantity of numbers slips in his possession. However, Allen 
was not apprehended. He disappeared and he has not been found to this 

Also found in the possession of Taylor was a large sum of money, 
around $550, and it will be shown you through the testimony of the 
police officers that Taylor when asked about the money, he gave some 
story that he had it to pay bills, but it further developed he had not 
worked in several years. | 

Also, ladies ana gentlemen, during the course of the investigation 
of this conspiracy, we will show you that the defendant Allen told Officer 
Bigelow that he was -- 

MR. MITCHELL: Objection, Your Honor. 

THE COURT: Is this on the conspiracy count? 

MR. FLANNERY: On the conspiracy. | 

THE COURT: You may proceed. The objection is overruled. 

MR. FLANNERY: The defendant Allen on several occasions 
during the course of this investigation told Officer Bigelow that he was 
turning his work into the defendant Taylor. 

Now, the second count charges that during the same pe riod, 
March ist, 1957, to about May 29, 1957, within the District of Columbia, 

33 that these three defendants, Taylor, Beecham and Allen, were 
concerned in the operation of a lottery as owners, agents and clerks, 
and so forth, the lottery being the numbers game. 
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We will prove to you by the testimony of the police officers that 
these defendants did act in concert and did violate the operating a 
lottery statute, which is the second count, and did conspire and agree 
among themselves to violate it, which is the first count. 

There are also other counts in this indictment as far as these 
two defendants are concerned. Count 8 charges that on May 29, 1957, 
Robert L. Taylor knowingly had in his possession and under his 
control notations, record, receipts,tickets, certificates, bills, slips, 
tokens, papers and writings, used and to be used and adapted, devised 
and designed for the purpose of playing,carrying on and conducting a 
lottery known as the numbers game. 

We will prove that count, and, of course, the Government will 
prove that on May 29, 1957, when arrested, that this defendant Taylor 
had in his possession these slips used in the operation of a lottery; and 
we will have a police officer, Sergeant Foran testify in this case and 
tell you that these slips recovered from Taylor were slips used in the 
operation of a lottery. 

In Count 9, Louis E. Beecham is charged with possession of 

34 numbers slips, in a count similar to 8 as to Taylor; and in that 
count it is charged that on May 29, 1957, that the defendant Beecham 
knowingly had in his possession numbers slips to be used in a lottery 
known as the numbers game. 

When Beecham was arrested, we will show you that almost im- 
mediately he admitted being concerned in the operation. 

MR. MITCHELL: Objection, Your Honor. 

THE COURT: The admission of the defendant? Overruled. 

MR. MITCHELL: This is after his arrest, Your Honor. 

THE COURT: It is still admissible; isn't it? 

MR. FLANNERY: That Beecham admitted, after he was arrested, 
that he had been concerned in the operation of the lottery. 

Now, then, I will ask you, ladies and gentlemen, that you listen 
carefully to all this testimony of the various police officers in the 
case and all of the evidence, and then after all the evidence is in I will 
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ask you for what the Government considers to be a proper verdict, 


based on the evidence as you hear it, produced from the lips of the 
witnesses. 

Thank you. 

MR. MITCHELL: May we approach the bench, Your Honor? 

THE COURT: Yes, indeed. 7 

(Thereupon counsel approached the bench and the following 
occurred:) | 

MR. MITCHELL: Your Honor, beyond the bare statement that 
the defendants operated a joint venture in concert, which I assume is 
evidence tending to go to the second count of the indictment, the Govern- 
ment has not offered any substantial proof. 

THE COURT: The Court will overrule your motion, subject to 
objection. : 

MR. MITCHELL: The motion is also made with respect to the 
first count. He has not offered in support of his opening statement to 
show anything in the first and second counts so far as what he will prove. 

THE COURT: The motion is overruled, subject to your objection. 

MR. MITCHELL: At this time, Your Honor, in view of the open- 
ing statement made by the Government, I renew my motions with 
respect to the dismissal of the counts, the respective counts, and also 
renew my motion for severance. | 

THE COURT: Very well. That is overruled. 

* * * 

OPENING STATEMENT ON BEHALF OF THE DEFENDANTS 

MR. MITCHELL: If it please Your Honor and ladies and gentle- 

men of the jury: As you have learned from your tenure here as jurors, 





there is no duty incumbent upon the defendant to prove anything. Asa 
matter of fact, he does not even have to offer any evidence. 

It is the duty and obligation of the Government, the prosecutor, to 
prove to your satisfaction beyond a reasonable doubt that the defendant 
charged, or each of the defendants charged, are guilty of the crime 


that is before you. 


cc 
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However, over and beyond our call or duty in this situation, we 
will prove to your satisfaction, even in the Government's own case, 
and I think some mention was made of some paper bag, a paper bag. 

We will prove to you that the Government does not know what was 
in the paper bag; that what was in the paper bag was a package of 
cigarettes and a Hot Dog. 

Now, over and beyond that, we will prove to your satisfaction, 
and the Government has here charged the defendants with some sort of 
a conspiracy, and His Honor at the proper time is going to tell you 
what that charge is; and we are going to prove to your satisfaction that 
at no time has the Government overheard, or the witnesses overheard, 
a conversation had between these men, or either of these men, together 
with the other man, with respect to conspiring and going in concert to 

37 commit a crime against the laws of the United States. 

Now, we say to you, ladies and gentlemen, that we will also 
prove that perhaps the Government did, as this undercover agent who 
was disguised himself as being someone engaged in the operation of a 
lottery, and who was beguiling this missing person Allen, whom we 
don't know, and I haven't seen, and he has not been apprehended, and 
is not before you; and as you will observe in the course of this trial, the 
charges and the acts alleged to have been committed were in fact com- 
mitted by Allen, and according to the Government's own witnesses. 

Now, if we do this to your satisfaction, and we say we will, then 





we will ask you at the proper time for the proper verdict, which we 
Say is not guilty as ‘to all counts, which will be submitted to you. 
Thank you. 
ss * id 
HOUSTON M. BIGELOW 
was called as a witness by the United States and, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION P 
BY MR. FLANNERY: 


* * * 





53 

38 State your full name, please. A. Houston M. Bigelow. 

Q. And you are a member of the Metropolitan Police force, are 
younot? <A. Iam. | 

Q. And you are attached to the Gambling Squad? A. Yes, sir. 

Q. Now, were you sttached to the Gambling Squad of the 
Metropolitan Police Force on March 1, 1957? A. I was. 

* * ae 

Q. Now, directing your attention to March 1, 1957, were you 
assigned with other officers to help in the investigation of this case? 
A. I was. : 

Q. Now, on March ist, 1957, what did you do in connection with 
this case? A. I would like to refer to my notes. : 

MR. MITCHELL: Objection. . 

* * * 

40 Q. All right. Tell His Honor and the jury what you did on March 
Ist, 1957, in connection with this case. A. About 12:30 p.m., I was 
seated in the premises of 624 T Street, which is a pool hall. 

Q. Is that Northwest? A. Northwest, yes, sir. 

Q. In the District of Columbia? A. Yes, sir.: 

Q. All right, goahead. A. And during my presence there, 
I was engaged in a conversation with a fellow about dreaming over 
numbers, and during the conversation he asked me if I wanted to -- 

MR. MITCHELL: Objection. 

BY THE COURT: 

Q. Will you identify the person? Who was the person? A. James 
Allen. 

Q. Is he the same James Allen named in this indictment? 
A. Yes, sir. | 

Q. Very well. You may resume. Tell us what he said. 
A. During my conversation with Allen, he asked if I wanted to place 
anything on the dream, and I said, yes; andI placed with him two dif- 
ferent number bets, 147, 25 cents, and 714, 25 cents; and I gave Allen 
$5 advance funds of the Metropolitan Police Department, and in turn he 


| 
| 
| 
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gave me $4.50 change. That happened on March Ist. 

BY MR. FLANNERY: 

Q. All right. Now, during the month of March, 1957, did you 
make other numbers bets with Allen? A. I did. 

MR. MITCHELL: Objection, Your Honor. It is a leading 
question and suggests an answer. 

THE COURT: Overruled; your objection is noted. Go ahead. 

BY MR. FLANNERY: 

Q. Did you make other numbers bets with him during the month 
of March? A. I did. 

Q. And how many times did you see Allen and make numbers 
bets with him during the month of March, 1957? A. Fifteen different 
dates. 

Q. And you made notes as to each of those dates? A. I did. 

Q. And you have the notes in your possession now? A. Ido. 

Q. Now, directing your attention to April 1, 1957, did you do 
something in connection with this case on that date? A. I did. 

Q. Do you need your notes to refresh your recollection -- 

MR. MITCHELL: Objection, Your Honor. 

BY MR. FLANNERY: 

Q. On April lst, 1957? A. Ido. 

MR, MITCHELL: If it please the Court, I object because, first 
of all, the Government is suggesting to the man before he even starts 
to question him about April 1st, that he doesn't have a recollection, 
and does he need his notes. I object to it, if Your Honor please, 
because it amounts under the circumstances, in my opinion, to the 
mere recitation from whatever is written. 

THE COURT: Just make your objection. Do not comment upon 
it. You object that he has not indicated he needs his notes to refresh 
his recollection? 

MR. MITCHELL: That is correct, Your Honor. 

THE COURT: You are quite correct. 

Can you recall what you did on April Ist, 1957? 
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THE WITNESS: I recall that I made bets with Allen at the time. 
THE COURT: The District Attorney's question was just 
answered. 
BY MR. FLANNERY: . 
Q. All right. Now, to the best of your recollection, tell His 
Honor and the jury what you did on April 1st, 1957, that you can recall. 


43 A. Well, I went to the same premises, 624 T Street, Northwest, 
Washington, and played number bets with Allen. 
* He . * 
44 Q. Now, during the period April 1st, to April 30, 1957, did you 
see Allen again and make numbers bets withhim? A. I did. 
* He a, 


Q. How many times between April 1st and April 30th, 1957, did 
you see Allen and make numbers bets with him? A. 22 different dates. 

Q. Now, then, I wish to direct your attention to April 11, 1957, 
and ask you if you saw Allen on that day, April11? A. Isaw him 
that day, yes, sir. . 

* s 1 OK 

45 Q. Do you recall now what happened on April 11, 1957, Officer 

Bigelow? A. About 12:40 p.m., I was at 624 T Street, Northwest, 
and placed the following bets with Allen: 516 -- no, 265, fifteen cents; 
and 630, fifteen cents. 

Q. And how much did you pay him for those bets? A. The 
amount, the total amount, 30 cents. | 

Q. Now, did you have a conversation with Allen on that date, 
April 11th? A. Yes, sir; a short conversation. | 

46 Q. What was the substance of that, if you recall? 

MR. MITCHELL: This is objected to on the same basis, Your 
Honor. ) 

THE COURT: The same ruling. 

THE WITNESS: Just that my number was in, my numbers were 
in, and everything was all right, something of that nature;. very short. 

BY MR. FLANNERY: | 


47 


48 


49 
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Q. Is that all that happened on April 11th? 


* * aK 


THE WITNESS: On the same day of April 11th, during the con- 
versation, I also mentioned to Allen if he would accept a larger amount 
of numbers from me, that I would be able to get during the night, and 
Allen agreed he would accept a larger amount of numbers from me. 

BY MR. FLANNERY: 

Q.. Now, then, did you see Allen on April 12th, 1957? A. I 


did. 
Q. What happened on April 12th, 1957? 
* * xe 
A. Well, I contacted Allen and placed bets with him. 


* * * 


Q. Did you have any conversation on April 12th? Do you recall? 
A. I did. 

Q. Do you recall the conversation you had on April 12th? 

A. Not the exact words. 

Q. Do you recall, without recalling the exact words, do you 
recall the substance of the conversation that you might have had on 
April 12th? A. Yes, sir, I was asking him -- 

MR. MITCHELL: If Your Honor please, may I, and for the 

purpose of the record, so I won't have to repeatedly interject 
myself here, may I have a standing objection to any of the hearsay? 

THE COURT: Make your objections as you go along; otherwise, 
your record will not be complete. 

Now, go on with your testimony. 

MR. MITCHELL: May I interpose my objection at this time? 

THE COURT: To that ruling? 

MR. MITCHELL: Sir? 

THE COURT: Interpose your objection to the ruling the Court 
just made? 

MR. MITCHELL: No, sir; to his testifying to something, some 
conversation he had. ; 
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THE COURT: We have been over that. The objection is over- 
ruled. 

* * ok 

Now, Mr. Flannery, what is your question? 

BY MR. FLANNERY: . 

Q. What conversation did you have with Allen on April 12, 1957? 

50 A. I recall having a conversation with Allen about me getting a 
numbers book from him, in order to write the numbers I would be able 
to collect during the night, in the regulation number book; and I recall 
him telling me that he would have a number book for me in a few days. 

Q. All right. Now, on April 15, 1957, did anything happen in 
connection with this case? A. Well, I contacted Allen and played a 
number of numbers with him. 

Q. And the number that you handed to him, were they your 
numbers or did they purport to be bets you collected from other people? 
A. They were supposed to be bets I had collected from other people, 
along with two of my numbers bets. | 

Q. Now, then, on April 16, 1957, did you do anything in con- 
nection with this case? A. Yes, sir; I placed numbers kets with 
Allen again on the 16th. : 

Q. That was in the District of Columbia? A. It was in the 
District of Columbia. , 

Q. At whataddress? A. At 620 -- was that the 16th, sir? 
April 16th? . 

Q. Yes, sir; April 16th. A. I would like to refresh my 
memory with my notes. 

ae * * 

51 BY MR. FLANNERY: . 

Q. Now, I wish to direct your attention to April 18, 1957. Did 
you do anything in connection with this case on that date? A. I did. 
I contacted Allen and placed numbers bets with him, on the 18th. 


* * * 


52 Q. What time of day was it? A. About 12, noon. 
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Q. Then, after you placed the 21 bets with Allen about twelve, 
noon, what if anything else did you do in this case on that date, April 
18th? A. Well, on the same date, about 1:45 p.m. -- no, 2:45, 
I observed Alien talking to the defendant Taylor. 

Q. By the defendant Taylor, who do you mean? A. Robert 
Taylor; Scrappy. 

Q. Known as whom, Scrappy? A. That was his name. 

ak me ss 

53 Q. Directing your attention to April 19, 1957, did you do any 

investigation in connection with this case on that day, April 19th? 
A. I did. 

Q. Will you tell His Honor and the jury what occurred on April 


19, 1957? 
* * * 
54 THE WITNESS: April 19th, about 12 noon, I went to 624 T Street, 


Northwest, and contacted Allen and placed 29 different number bets 
with him. During the conversation Allen told me -- 

MR. MITCHELL: Objection, Your Honor. 

THE COURT: Overruled; go ahead. 

BY MR. FLANNERY: 

Q. Go ahead. A. During the conversation Allen told me that he 
turned my work into Scrappy and also his work into Scrappy that 
particular day. 

Q. Scrappy being Robert L. Taylor; yes. A. All right, go 
ahead. 

Now, then, I direct your attention to April 22, 1957. Did anything 
occur on that date? 

Q. I contacted Allen and made numbers bets with him that day. 

* * * 

55 Q. How many bets did you make with him on that day, April 22nd? 
A. Twenty different bets. 

Q. After you made your bets, did you do anything else on that 

day, April 22nd? A. I observed Allen contact Taylor, Scrappy, in 
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front of Tim's Hot Dog Stand, and after a short conversation they 
both entered Tim's place. ) 

Q. ThenI direct your attention to April 29, 1957 > and did you 
do anything on that day? A. I contacted Allen and made other number 
bets with him on April 29th. : 

Q. About what time of the day was it that you made the bets? 

* * Ok 

56 Q. All right. Goahead. A. It was about 1:35 p.m. 

Q. Where was it that you saw Allen on that day? A. 1828 Sixth 
Street, Northwest. : 

Q. In the District of Columbia? A. Yes, sir, in the District 
of Columbia. 

Q. And what occurred? A. I went to the second floor of that 
address, to Room 6, and placed numbers bets with Allen. 

Q. Then what happened? A. Then I left and went back to the 
premises of 624 T Street, Northwest, Washington, D. ra ; and about 
1:40 p.m., I observed Allen enter the same block, and I went to Tim's 
Hot Dog's Stand in the same block and started to enter the door, and 
Taylor was inside of the place, and Allen was coming in as I was 
leaving the place, and Taylor had told me the place was closed. So 
when I came out, I told Allen, I said the place was closed, and he said: 
I know it is -- 

MR. MITCHELL: Objection. 

THE COURT: Overruled. You may continue. 

BY MR. FLANNERY: 

57 Q. What did he say? A. Allen said that he knew the place was 
closed but he was going to turn in his work. 

Q. Towhom? A. To Taylor. Taylor was the only one inside 

of Tim's Place. | 

Q. Now, then, directing your attention to April 30, 1957, did you 
work on this case on that day? A. I did. 

Q. What occurred on April 30, 1957? A. I contacted Allen 
and made numbers bets. . 
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*« * * 

THE WITNESS: About 1:00 p.m., I was in the premises 624 T 
Street, Northwest, Washington, D. C., I contacted Allen and placed 
numbers bets with him. 

BY MR. FLANNERY: 

Q. Do you recall how many bets you placed on that day? 

A. Well, about twenty-some different numbers bets on that particular 
day. 

Q. Then what happened after you placed the twenty-some numbers 
with Allen? A. About 1:45 p.m., I observed Allen contact the 

58 defendant Taylor, and after a brief conversation they entered 
Tim's Hot Dog Stand together; and about 2:40 the same day, I observed 
Allen leave -- I observed Taylor leave Tim's Hot Dog Stand and came 
to the mouth of the alley between 624 T Street, Northwest, which is 
the pool room, and the Howard Theater, looked around suspicious and 
then went back to Tim's Place and came back to the same alley, and 
entered the alley, where he went to the parking lot in the rear of the 
pool hall and contacted the other defendant, Beecham, in a Nation-wide 
Cab. 

x cd * 

Q. What did he do, when Taylor contacted Beecham? A. Taylor 
contacted Beecham, entered the cab, with noticeably bulging pockets, 
and after a brief conversation he left the cab, where my observation 
discontinued at that time. 

Q. Now, then, on May 1, 1957, did you do something in connection 

59 with this case? A. Yes, sir. I contacted Allen and made other 
numbers bets with him. 

Q. And after you made the bets with Allen, did you observe any- 
thing else? <A. I did. 

Q. What did you do, May 1st? A. I would like to refresh my 
memory. It is exhausted as to that. 

THE COURT: You may do so. 

BY MR. FLANNERY: 
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Q. All right, go ahead. A. About 1p.m., I went to 624 T 
Street, Narthwest, contacted Allen, and in the same premises played 
24 different numbers bets with him. 

Allen in turn put the numbers bets inside of his 2. put his cap 
on, and left the premises. : 

About 1:40 p.m., I observed Allen to come back in the 600 block 
of T Street, Northwest, Washington, D. C., contacted Taylor in front 
of Tim's Place, where they entered Tim's Place together; and about 
1:50, Taylor left Tim's Place and walked across the street. 

About 2:05, I observed the same cab, had D. C. Nation-wide Cab 
driven by Defendant Beecham, enter Wilberger Street, and I observed 
Taylor enter the alley between the Howard Theater and 624 and contact 

60 Beecham in the rear, on the parking lot. 

Q. Then did you discontinue your observation? , A. I did. 

Q. Now, then, I direct your attention to May 2, 1957, and did 
you do anything in connection with this case on that date? A. I did. 

Q. Tell His Honor and the jury what you did on May 2, 1957? 

A. I contacted Allen and placed numbers bets with him’ on that 
particular day. , 

* 5 * 

THE WITNESS: About 12:50 p.m., I went to 1928 Sixth Street, 
Northwest, to the second floor, room 6, and placed seventeen number bets 
with Allen; and during my conversation with Allen that day, he told me 
that he was writing for a fellow called Scrappy, and it wasn't necessary 
for him to have the exact amount of money at all times to cover his bets, 

61 as long as he was playing with Allen, because Allen would accept -- 
I mean, Taylor would accept a short slip if he had to acy it in, and I 
left his home at about 1:40 p.m. 

MR. MITCHELL: Before he goes further, Your — I wish 
to interpose an objection and ask that what he said be stricken. 

THE COURT: The objection is overruled. } 

THE WITNESS: About 1:40 p.m., I went back to the 600 block 
of T Street, Northwest, where I observed Allen to come and contact 
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Taylor, and they again entered Tim's Place. 

About 2:05 p.m., I observed the defendant Beecham drive his cab 
through the 600 block of T Street, Northwest, on to the rear of the pool 
hall at 624. 

BY MR. FLANNERY: 

Q. Now, I wish to direct your attention to May 6, 1957. Did 
you investigate this case on that date? A. I did. 

Q. What occurred on May 6, 1957 ? A. Well, I contacted Allen 
and placed number bets with him. 

5 * ae 

BY MR. FLANNERY: 

Q. All right, go ahead. A. About 12:40 p.m., I went to 1928 
Sixth Street, Northwest. I contacted Allen and went to the second floor, 
Room 6, and placed 41 different number bets with Allen. 

About 1:40 p.m., I observed Allen to come to the 600 block of T 
Street, Northwest, where he contacted Taylor in front of this Tim's Hot 
Dog Stand, and after a brief conversation, they entered Tim's together. 

About 2:10 p.m., I observed the defendant Beecham drive his cab, 
Nation-wide Cab, D. C. Tages, to the 600 block of T Street, where he 
stopped in the 600 block, and the defendant Taylor walked over to the 
cab, opened the door with his right hand, and with his left hand he 
extended something wrapped in brown paper through the window. 

As he got in the cab, he set there for a few seconds, and then he 
left the cab, where Beecham left the 600 block of T Street. 

Q. On May 7, 1957, did you investigate this case? A. I did. 

Q. What happened on that date? A. I contacted Allen and 
placed bets with him that day. 

* * *x 

A. It was about 12:40 p.m., I went to 1928 Sixth Street, North- 
west, contacted Allen in Room 6, on the second floor of this address, 
and placed 23 number bets with him. 


About 1:40 or 1:45 p.m., I observed Allen come to the 600 block 
of T Street, and contact the defendant Taylor in front of Tim's Hot Dog 
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Stand, where they had another brief conversation, and they both entered 
Tim's Place. : 
About 1:55 or 2 p.m. of the same day, I observed the defendant 
Beecham to drive his cab to the 600 block of T Street, Northwest, 
where the defendant Taylor walked over to the cab, and after a brief 
consideration Beecham then drove his cab to the right on Wilberger 
Street, to the parking lot in the rear of 624, where I observed Taylor 
to contact him a short time later. . 
Q. Now, on May 8th, 9th and tenth of 1957, did you make bets 
with Allen similar to the ones you have -- | 
MR. MITCHELL: Objection to the summary, Your Honor. 
THE COURT: The question is leading. ; 
MR. MITCHELL: Yes, and it is alsoa —— question. He 
. said -- 
64 THE COURT: The summary is overruled; on the basis of leading, 
it is sustained. 

Did you have any contact with anybody in this case on May 8th? 

THE WITNESS: I did. 

THE COURT: And with whom and what did you ds 

THE WITNESS: Well, James Allen; I placed numbers bets with 
him. : 

3K * ak 

65 Q. What did you do on May 8, 1957? A. About 12:35 p.m., I 
went to the premises at 1928 Sixth Street, Northwest, contacted Allen, 
and went to the second floor, Room 6, where I placed a:total of 21 number 
bets with Allen. 

At about 1:40 p.m., the same date, I observed Allen come to the 
600 block of T Street, Northwest, where he contacted the defendant 
Taylor. They both entered Tim's Hot Dog Stand. . 

At about 1:55 p.m., the same date, I noticed -- I conenaed Taylor 
to leave Tim's Place and go across the street to 639 T Street, with 
bulges in his pockets. 

About 2:08 p.m., the same date, I observed Beecham to drive his 
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cab through the 600 block of T Street, where he went to the rear of 624, 
in the parking lot, and Taylor entered the front entrance of 624 and 
left by the back door, and entered the parking lot, where he contacted 
Beecham on the parking lot. 

Q. On May 8, 1957, when you first contacted Allen on that day, 
as you have testified, did you have any conversation with Allen? 

MR. MITCHELL: Objection. 

THE COURT: Overruled. 

THE WITNESS: I did. 

BY MR. FLANNERY: 

Q. Do you recall what it was? 

OK * * 

66 THE WITNESS: On May 8th, during the conversation with Allen 

at 1928 Sixth Street, Northwest, I observed him to recall -- | 

MR. MITCHELL: Objection. The question called for the con- 
versation, not the observation. 


* 5 * 
67 THE WITNESS: The conversation was that he always recorded 
my bet on his number pad. That is what the conversation was. 
* ake * 
68 Q. Now, then, I direct your attention to May 9, 1957. Did any- 


thing happen on that day? A. Yes, sir. I contacted Allen at 1928 
Sixth Street, Northwest, and placed numbers bets with him. 

* * a 

BY MR. FLANNERY: 

Q. What happened after that? A. At about 1:40 p.m., I observed 
Allen to enter Tim's Hot Dog Stand, where Taylor was already there. 

Q. What happened then? A. At about 2:05 p.m., I observed 
Beecham to drive his cab through the 600 block of T Street, where he 
went to the rear of 624, on the same parking lot, and I observed 

69 Taylor to enter the alley and contact Beecham on the lot. 


* ci * 


A. About 12:45 p.m., on May 13th, I went to 1928 Sixth Street, North- 
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west, contacted Allen, and placed 27 different number bets with him. 

During my stay at Allen's, at Room 6, 1928 Sixth Street, Allen 
gave me two regulation number pads, so that I might record my bets 
on them. ) 

At about 1:40 p.m., I observed Allen to come to the 600 block of 
T Street, Northwest, where he contacted Taylor, who was standing in 
front of Tim's Hot Dog Stand, and the two entered Tim's Hot Dog Stand 
together. ) 

At about 2:15 p.m., the same day, I observed Beecham to drive 
his cab through the 600 block of T Street, turn right, and went to the 
parking lot in the rear of 624, where I observed Taylor to enter the 
alley, and enter the cab, and after a short conversation with Beecham, 
he left the cab. ) 

70 * * ' ss 

A. On May 14th, about 12:40, I contacted Allen at 624 T Street, 
Northwest, where I placed 20 different number bets with him. 

At about 1:40 or 1:45, I observed Allen to contact Taylor, who 
was standing in the street in front of Tim's Hot Dog Stand; and again the 
two of them went into Tim's; and after a short time, Allen left Tim's 
Hot Dog Stand and entered the pool hall at 624 T Street, Northwest, 
Washington, D. C. fe 

About 2:15 p.m., I observed Beecham again drive his cab through 
the 600 block of T Street, Northwest, to turn, and went on to the parking 
lot in the rear, and I observed Allen -- Taylor to come through the 
pool hall and enter the parking lot, where he contacted Beecham on 
the parking lot. 

a * : * 

71 Q. What did you do on May 15, 1957? A. I contacted Allen 
and made numbers bets that day. | 

Q. At what time and where on May 15th? A. I would like to 
refer to my notes as to the exact time. 

Q. Have you exhausted your memory? A. Yes, sir, my 
memory is exhausted as to the time. . 
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About 1:15 p.m., I contacted Allen at 624 T Street, Northwest, 
and placed with Allen 27 different numbers bets. 

At about a short time later, I observed Allen to contact Taylor, 
and they both entered Tim's Hot Dog Stand. 

At about 2 o'clock or 1:55 p.m., I observed Beecham to leave the 
alley between 624 and the Howard Theater and came on through the 600 
block of T Street, where he contacted Taylor, and then Beecham and 
Taylor entered the alley and went back to the cab that day. 

* me *. 

Q. What did you do on May 17, 1957? A. I contacted Allen and 
made numbers bets. 

Q. What time and where? 

* * = 

A. At 12:55 p.m., I contacted James Allen in the premises 624 T 
Street, Northwest, and placed with him 22 different numbers bets. 

At about 2:10 p.m., I observed Taylor to enter the alley between 
624 and the Howard Theater, where he contacted Beecham in his cab 
on the parking lot in the rear of the premises, and after a short con- 
versation with Beecham, Taylor entered the 600 block of T Street, and 
Beecham left his cab and went into the rear of 1837-1/2, and the 
observation was discontinued. 

* ae * 

A. About 1:15 p.m., May 21st, I contacted Allen and placed 13 
numbers bets with him. 

At about 1:35, I observed Allen to enter Tim's Hot Dog Stand, where 
Taylor was at at the present time. 

At about 1:40 p.m., I observed Allen to leave Tim's Hot Dog Stand, 

and a short time later Taylor left Tim's Hot Dog Stand. 

At about 1:55 or 2 p.m., I observed Beecham to come through the 
alley, where he contacted Taylor in the 600 block of T Street, Northwest, 
and then Taylor and Beecham both entered Tim's Hot Dog Stand and 
stayed about 5 minutes, and then Beecham went back to his cab. 


* * * 
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A. About 1:45 p.m., May 22nd, I was in the premises 624 T 
Street, Northwest, and I observed Allen to go past the window, and I 
signaled him to come in, and he came inside and told me that he was in 
a hurry because he was on his way to turn his numbers in, and I asked 
him if I had time to play any numbers, and he said, yes, and I placed 
with him 15 different numbers bets that day; and I observed Allen to leave 
624 and enter Tim's Hot Dog Stand in the same block. | 

At about 2:10 p.m., I observed Taylor to enter the alley leading 

to the parking lot, and when I reached the alley, I observed 
Beecham to drive away in his cab, and Taylor was on his way back to 
the 600 block of T Street. 

* * * 

Q. On May 23, 1957, what did youdo? A. I contacted Allen 
and placed several numbers bets. : 

* * * 

A. About 1:10 p.m., I went to 1928 Sixth Street, Northwest, to 
Room 6, on the second floor, where I contacted Allen and placed with 
him twenty-some numbers bets. : 

At about 1:40 p.m., I observed Allen to come to Tim's Hot Dog 
Stand in the 600 block of T Street, where Taylor was at at the time. 

At about 2:10 p.m., I observed Beecham to drive through the 600 
block of T Street in his cab. . 


At about 2:15 p.m., I observed Taylor to enter the alley, go to 


the parking lot, where he contacted Beecham, who ol Still sitting in 
his cab on the parking lot. 

Q. I direct your attention now to May 27, 1957. What happened 
on that day? A. I contacted Allen and made several bets. 

* * oe 

A. At about 12:50 p.m., I contacted Allen in the 1900 block of 
Sixth Street, Northwest, and he asked me had I figured up the amount of 
numbers that I had for that day, and I told him I had not figured them 
out, and he told me to go into an alley, where I did, and I figured the 
amount, and played with Allen several numbers bets. 
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At about 1:15 or 1:20, I observed Allen come to the 600 block of 
T Street, Northwest, where he contacted Taylor in front of Tim's Hot 
Dog Stand, and the two of them entered Tim's Hot Dog Stand. 

After about five minutes, the two came back out, Taylor and 
Alien. 

At about 2:15 p.m., I observed Taylor to enter the alley between 
the Howard Theater and 624 Sixth Street, Northwest, and a short time 
later, I observed Beecham and Taylor to come back to the mouth of the 
alley nearer the 600 block of T Street, Northwest, where they had a 
short conversation there, and then Beecham returned to his cab and 


drove away. . 
Q. Allright. Now, May 28, 1957, what happened? 
* * * 


Now, I direct your attention to May 29, 1957, and ask you: Did 
you work on this case on that day? A. I did. 
Q. What is the first thing you did on May 29, 1957 in connection 
with this case? A. I contacted Allen and placed several numbers bets 
with him. 
Q. Directing your attention to the morning of May 29, 1957, were 
you in the Morals Division Office? A. I was. 
Q. Who else was there? A. Who else was in the-Morals Office 
on this particular occasion? 
Q. On May 29th; yes. A. It was Private Orville Carter, 
Sergeant Foran, and Detective Thomas. 
Q. What happened there? What did you do at 10:30? A. At 
10:30, I was -- I would like to refer to my notes. 
* * a 
THE WITNESS: *****About 10:30 a.m., on May 29th, I was 
given three one-dollar bills, and the serial numbers had been taken off 
in order to mark -- 
MR. MITCHELL: Objection. : 
THE COURT: The objection is sustained. * 
BY MR. FLANNERY: 
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Q. Were you present when the serial numbers were taken off the 
bills? A. Yes, sir. : 

MR. FLANNERY: Will you mark this Government's Exhibit No. 1? 

(A document was marked Government's 
Exhibit No. 1 for identification. ) 
MR. FLANNERY: And let the bills be known as 2, 2-A and 2-B. 
(The documents were marked Govern- 
ment's Exhibits No. 2, 2-A, and 2-B 
for identification. ) | 

aK x * 

Q. Officer Bigelow, I will show you what has been marked 
Government Exhibit No. 1 for identification, and I will ask you to look 
at it. 

I will ask you first: Is that your signature? A. Yes, sir. 

Q. Now, what is this, Exhibit1? A. Exhibit 1 is the serial -- 

* * ; * 

THE WITNESS: Evhibit 1 is the serial numbers of the three marked 
one-dollar bills that was given to me. ! 

BY MR, FLANNERY: | 

Q. You say that is your signature on it? A. It is. 

Q. When was Government Exhibit 1 for identification made up? 
A. It was made up on the morning. , 

79 Q. Of May 29th? A. May 29th; yes, sir. 

* * 

BY THE COURT: 

Q. Well, first of all, Mr. Witness, the paper writing which has 
been identified as Government Exhibit 1, what did you say it was? 

A. That is the three serial numbers that were taken off the three one- 
dollar bills that was given to me on the same date, May 29th. 

Q. Was that done in your presence? A. It was. 

* * 

BY THE COURT: | 

Q. What did you do and where did you get those bills, the three 
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Single dollar bills? A. I got them in the office of the Morals 
Division. 

Q. What did you do, if anything, with them after that? 

A. About 12:35 p.m., I went to 1928 Sixth Street, Northwest, was 
admitted by Allen, and went to the second floor, Room 6, and placed 
several numbers bets with Allen, using the three marked one-dollar 
bills to pay Allen for the bets that I placed with him. 

Then I returned to the 600 block of T Street, where I observed 
Alien to come about 1:40 and contacted Taylor in the 600 block of T 

Street, where the two entered Tim's Hot Dog Stand. 

At about 1:55 or 2 p.m., I observed Beecham to drive his cab 
down the 600 block of T Street, Northwest, and turn into the parking 
lot in the rear, and a short time later I observed Taylor to enter the 
alley, where then I entered the alley behind Taylor and identified my- 
self as a police officer, and told Taylor he was under arrest. 

BY MR. FLANNERY: 

Q. Was Taylor searched? A. He was searched, and the three 
one-dollar bills that you have there was removed from his pockets with 
some other money, and which was removed in my presence, and he had 
the three one-dollar bills on him. 

Q. And the three one-dollar bills removed from Taylor's pocket 
were Government Exhibits 2, 2-A and 2-B for identification? 

A. It was, the same ones I had given Allen for bets earlier. 

ok cs * 

THE COURT: Exhibits 2, 2-A and 2-B will be received, over the 
objection of counsel. 

(The documents previous marked for 
identification as Government's 
Exhibits 2, 2-A, and 2-B were 
received in evidence. ) 


* sd * 


BY MR. FLANNERY: 
Q. When we adjourned Thursday, Officer Bigelow, you had 





on him. 
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testified, had you not, that you arrested the defendant Taylor? 
did. 3 
98 Q. And what happened after you arrested him? A. After 


I 
arrested him, I walked him on the parking lot, where Sergeant Foran 


took over and began searching him 


Q. Sergeant Foran searched him? 


Q. Is that right? A. Yes, sir. 


A. 


A. That is rights yes, sir 


Q. You testified Thursday, I believe, about three marked one- 


dollar bills which were recovered in your presence 
MR. FLANNERY: That is all. Your witness. 


CROSS EXAMINATION 
BY MR. MITCHELL: 


* 


aK 3 
107 Q. Now, do you recall now, sir, what occurred on April 18th? 
A. I do; some of it 


Q. Would you tell the Court just what happened on the 18th 
April 18th? A. Well, I contacted Allen that particular day 


Q. Do you remember what day of the week it was? 
sir, I don't. 


A. No, 
Q. Go ahead. 


A. And that was the first day that I saw Allen 
contact the defendant Taylor, on April 18th. 
Q. Now, who told you, sir, if anyone, to use the us "contact" ? 
A. No one told me to use that word 


Q. Do you mean by contact, when a person speaks to another ? 


A. No; I mean when they engage themselves in immediate con- 
versation. 


Q. So by that you mean if a person talks to another, he is con- 
tacting him? Is that what you mean? 


A. Well, if he puts his hands 


Q. If he puts his hand on him, that is contact? A. Sure. 

Q. And that is what you meant? A. Yes. ) 

Q. And every time you used the word contact, that is what you 
mean; isn't it? A. Not all the time. 


A. Yes, sir. 


I 
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On that particular date, that is what I meant, that he put his 
hands on Taylor, and they walked over and talked. 
Q. Well, now, on other days where you used the word contact, 


what did you intend to convey by that? A. In some cases just a con- 
versation. 

Q. Did you hear the conversation? <A. No, sir. 

Q. Now,on the 18th, sir, you say that that is the first day you 
have seen this person named Allen together with the defendant Taylor? . 
A. AsTI recall, yes, sir. 

Q. And as a consequence, of that, sir, you included a description 
of the individual to whom you saw Allen speak; is that right? A. I did. 


* * * 


112 Q. Now, then, this date on the 18th, sir, that you say that you 


saw this man Allen have a conyersation with the defendant Taylor, I am 
speaking about, I think I asked you a question, did you hear the con- 
versation with the defendant? A. No, I didn't. 

Q. Now, at the time that you saw this occurrence, and you saw 
them meet one another and something was said, and you don't know what 
it was, where were you? A. I was in the front entrance of 624. 

Q. By that you mean outside? A. I mean outside. 

Q. You were not inside the place? A. No. 

Q. Now, what had you been doing immediately prior? Had you 
been playing pool? A. I had. 

Q. You stopped your pool game and went outside to see what 
Allen did? A. No; I had stopped my pool game some time earlier 
than that. 

Q. So on all these occasions, sir, that you say that you saw 
Allen, and you say you saw him talk to this defendant Taylor, you came 


. Outside the pool hall, didn't you? A. Not on all occasions. I was 
113 making observations on Allen. 


Q. Sir? $A. I was making observations on Allen, and if the , 
case was made, I would stay inside, and if it didn't, I would walk out 4 
on the street. 
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Q. Do you know what date you went outside and what dates you 
stayed inside the pool hall? A. My memory is exhausted as to what 
dates I stayed in and what dates I went out. | 

Q. Do your notes reflect that, so that you could refresh your 
recollection? A. No, my notes don't state whether I went out or 
stayed in. | 

* * 1 

114 A. On May 8th, at 12:40, I went to 1928 Sixth Street, Northwest; 

contacted James Allen and placed with him large quantities of numbers. 

At about 1:40, I observed Allen to come to the 600 block of T 
Street and enter Tim's Hot Dog Stand, and I observed the defendant 
Taylor already being inside the place. 

Q. Now, at that time, sir, when you made that observation, 
where were you? A. Where was I? 

Q. Yes, sir. A. I was standing inside of 624, looking out the 
window. . 


Q. Very well. And you saw this person Allen go into Tim's Hot 


Dog Stand? A. Yes, sir. 
* * ke 


123 Q. Now, one question, sir, with respect to May 8th. I believe 
you testified about that you saw the defendant leave Tim's Hot Dog 
Stand, that is, the defendant Taylor leave Tim's Hot Dog Stand and go 
to 639. | 

Now, what sort of premises is 639? A. I do not know. 

Q. Well, is it a business establishment or a house? A. Oh, 
no, it is a private home. : 

* 

124 BY MR. MITCHELL: , 

Q. *****Now, will you tell His Honor and the jury, what you 
observed on that day, sir? A. On May 29th, about 12:40 p.m., I 
went to 1928 Sixth Street, Northwest, and contacted James Allen and 
placed with him different numbers bets, using three marked one- 
dollar bills that I got in the Morals Division Office earlier that morning. 
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After playing the numbers with Allen, I walked back to the 600 
block of T Street, Northwest. 

At about 1:15 p.m., I observed Allen to come to the 600 block of 
T Street, Northwest. 

Q. Where were you at that time, sir? From where were you 
making an observation? A. 624. 

Q. All right, sir, continue. A. I observed Allen to contact the 
defendant Taylor, who was standing in front of Tim's Hot Dog Stand, on 
the street. 

Q. Now, by contact, what did you meanthis time? A. He 
walked over to Taylor, put his hand on his arm and kind of gestured for 
him to come inside of Tim's, and that is what they did, they entered 
Tim’s Hot Dog Stand together. 

About five minutes later, Allen came to the premises of 624 and 

sat down. 

At about 2:05 p.m., the same day, I observed Beecham to drive 
his cab through the 600 block of T Street, and went on to the rear of 
624, to the parking lot. 

Then the same day, about three minutes later, I observed Beecham 
to walk through the alley on to the 600 block of T Street, contact Taylor, 
and when I say contact, I mean, he walked over to Taylor and said 
something to him, to Taylor, and then Taylor left and reentered Tim's 
Hot Dog Stand, and Beecham went back through the alley, the same way 
he had come, I assume to his car, and a few minutes later Taylor left 
Tim's Hot Dog Stand and entered the alley, the same way that Beecham 
had went, and I went out of the side door of the pool hall, walked behind 
Taylor, identified myself, and told him he was under arrest, where I 
walked him on to the parking lot, where another officer had arrested 
Beecham; and then Sergeant Foran directed the searching and what not. 

x * * 

Q. Well, had you told Taylor the day before or at any time 
before that you were going to arrest him on the 29th? A. Definitely 
not. 
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Q. Now, you didn't see Allen give anything to Taylor, did you? 
A. No. I stated that I saw Allen contact Taylor in front of these 
premises or Tim's. 

Q. When you say contact, you didn't mean he oaiks him anything? 
A. No, I meant, they went inside. 

Q. As a matter of fact, you haven't meant that on any occasion, 
have you? A. I didn't say it on any occasion. | 

Q. Nov, you didn't see Beecham give Taylor anything, did you? 
A. No, I saw him get into the car and make the change, but I did see 
Taylor give Beecham something wrapped in brown one particular day. 

Q. We are only talking about May 29th, the day of the arrest. 

A. The day of the arrest, Beecham did not give Taylor anything in my 
presence. : 

Q. Now, on all of these dates you have testified on on which 
you have said the defendant Taylor had bulging pockets, did you see 
inside of his pockets on any of those dates? A. I could not see inside 
of his pockets, no, sir. : 

* * * 

ALTON THOMAS : 
was called as a witness by the United States and, being first duly 
sworn, was examined and testified as follows: , 
DIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. Officer Thomas, please keep your voice up. 7 _ State your full 
name. A. Precinct Detective Alton Thomas, assigned to the Morals 
Division, Metropolitan Police Department. } 

3 5 oe 

Q. Now, Officer Thomas, did you help in the investigation of 
this case, the case of Robert L. Taylor and Louis E. Beecham ? 

A. Yes, sir. : 

Q. I wish to direct your attention to May 29, 1957. Do you recall 
that date? A. Yes, sir. 

Q. Did you do something in connection with this case on that 
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day? A. Yes, sir. 

Q. Tell His Honor and the jury just exactly what you did in con- 
nection with this case on May 29, 1957. A. I went to the rear of the 
1800 biock of Seventh Street, Northwest, with a search and seizure 
warrant and an arrest warrant. 

Q. At whattime? A. It was about 2 o'clock. 

Q. Inthe afternoon? A. Yes, sir. 

Q. Did you go alone or with someone else. A. I went alone. 

Q. What did youdo? A. I went, as I said before, I went to the 
Alley rear of the 1800 block of Seventh Street. 

Q. Inthe District of Columbia? A. In the District of Columbia, 
yes, sir. 

Q. Go ahead. A. I waited until I saw the defendant, Mr. 
Beecham, come in driving a Nation-wide Cab, No. 26, and he parked 
the cab and got out, and I walked over to the cab, andI told him: I am 
Detective Alton Thomas, and I have a search warrant for your cab and 
an arrest warrant for you for operating a lottery. 

Q. What did he say? 

MR. MITCHELL: Objection. 

THE COURT: Overruled. 

BY MR. FLANNERY: 

Q. What didhe say? A. He said to me: Well, he says, here | 
is my stuff that I have, and he pulled, and he gave me some slips of 
paper with several numbers written on them, and on those numbers it 
had X -- 

MR. MITCHELL: Objection, Your Honor. 

THE COURT: Under the best evidence rule ? 

MR. MITCHELL: Yes, sir. 

THE COURT: I will sustain the objection. ¥ 

BY MR. FLANNERY: 


Q. Hold up just a moment, Detective Thomas. Will you mark 
this as a Government Exhibit? May I have the envelope marked with 
the next number, 3, and the contents 3-A. 
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(The documents were marked Govern- 
ment Exhibits No. 3 and 3-A for identi- 
fication.) 


MR. FLANNERY: Would you like to see these, Mr. Mitchell? 
While we are waiting, Your Honor, can we mark this No. 4, and 
the contents Exhibit 4-A for identification? 


(The documents were marked Govern- 
ment's Exhibits Nos. 4 and 4-A for 
identification.) 


BY MR. FLANNERY: 
Q. Now, Detective Thomas, I will show you first this property 


132 envelope marked Government's Exhibit 3 for identification. Can 
you identify that? A. Yes. : 


* * * 

BY THE COURT: 

Q. The question for you, Mr. Thomas, first of all: Can you 
identify that envelope that is in your hand? A. Yes, sir. 

Q. How do you identify it? A. That is my handwriting. 

THE COURT: All right. | 

BY MR. FLANNERY: ) 

Q. What is it? A. That is the envelope that I placed the 
paraphernalia, the numbers paraphernalia in. | 

MR. MITCHELL: Objection to his conclusion, Your Honor. 

BY THE COURT: | 

133 Q. How long have you been on the Morals Squad? . A. This is 

the second year, Your Honor. 

Q. From the experience you have had with numbers and the 
papers you see, can you designate or classify them? A. Yes, sir. 

Q. What are they? A. They were pieces of ee with 
numbers written on them. 

Q. Have you seen that in your investigative work 2 A. Yes, sir. 

Q. What do you call those papers ? 

MR. MITCHELL: I object to Your Honor asking him that 
question because he has not been qualified as an expert. } 
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THE COURT: He does not have to be. A man two years in this 
kind of work ought to know whether those are number slips or home- 
work of children, or whatever they are. 

MR. MITCHELL: May I say this respectfully, Your Honor ? 

THE COURT: Yes. 

MR. MITCHELL: I take the position that that is the province of 
the jury. For him to reach any conclusion with respect to them is 
invading that province. If Your Honor asks any questions about it, 
which calls for his giving a conclusion in respect of it, that is wrong, 
because that is the province of the jury to determine what they are. 

THE COURT: Ladies and gentlemen of the jury, the function of 
a Court and a jury is divided into what are questions of law and what 
are questions of fact. If the matter that is under review now gets to 
you as an exhibit, it is up to you to say what it is. 

Now, in determining whether a thing is identified as part of the 
evidence in the case, properly to come into the case, is a function of 
the Court. If you understand those differences, that is what we are 
concerned with here. 

What did you say it was, Officer ? 

THE WITNESS: Those were numbers written on pieces of paper. 

BY THE COURT: 

Q. But beyond being numbers, what did they represent to you? 
A. They represented a lottery to me, from what I have seen of them. 

THE COURT: Very well. You may proceed. 

BY MR. FLANNERY: 

Q. Now, I will show you the contents of the envelope, this batch 
of papers, which have been marked Governments' Exhibit 3-A for 
identification. Look at those, if you will, take your time and look 
them over, and tell me whether you can identify those slips, No. 3-A 
that you have in your hand? 

~ a * 

Q. Where did you get those slips, 3-A? A. I got those slips 
from the defendant Beecham. 
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Q. And from what part of his person did you get them ? 
A. These came from his left front pocket. 

Q. Did he make any statement about those slips at that time ? 

MR. MITCHELL: Objection, Your Honor. 

May we approach the bench? 

(Thereupon counsel approached and the following occurred:) 

MR. MITCHELL: My first position is, Your Honor, that before 
any statement can be introduced or permitted in evidence, any 
evidence of conspiracy, there must be first of all established a con- 
spiracy. In those jurisdictions, however, which allow them to be 
used prior to the establishment of the conspiracy, it may be only used 
as against the individual to whom it is attributed. . 

I urge upon you, Your Honor, seriously that there has not been 
the establishment of a conspiracy in this case. 

THE COURT: It has been clearly established, the conspiracy. 
There is no question about it on May 29, 1957. 

MR. MITCHELL: I respectfully differ with Your Honor. That is 
the position I take, that there is no establishment of a conspiracy. 

THE COURT: Well, I will say as a matter of law that a conspiracy 
has been established. 

MR. MITCHELL: Secondly, I say to Your 7 if it has been 
established, a statement made by an alleged co-conspirator, after 
arrest, is not admissible as against any of the other co-conspirators. 

THE COURT: Give me the indictment. 

It is admissible; that is the ruling of the Court. 

Is there anything else ? 

MR. MITCHELL: Sir? 

THE COURT: I say the ruling of the Court is that it is admissible 
against them, all members of the conspiracy, if the conspiracy has been 
established, which the Court rules as a matter of law has been 
established. 

Do you have anything else ? 

MR. MITCHELL: No, sir. 
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(Thereupon counsel resumed their places in the courtroom and the 
following occurred:) 

BY MR. FLANNERY: 

Q. The pending question, Mr. Thomas was: What if anything did 
the defendant Beecham say about these slips, 3-A for identification, 
when youtook them from him? A. Iasked him, I said: These are 

your slips ? 

He said, yes, and I said: Is this the day's work? 

He said: Yes, this is what I have here, on me, and look in the cab, 
and you will find some other work there. 

And I looked in the cab, and I found in the cab the books that these 
came out of. 

Q. Now, I show you what has been marked as Government Exhibit 
4 for identification, this brown envelope. Can you identify that ? 

A. Yes, this is another one of the envelopes I put part of the work in. 

Q. What part did you put inthat? A. I put the books in it. 

Q. The books that you secured from where? A. ThatI secured 
from the cab. 

Q. Fromthe cab? A. Yes, sir. 

Q. I show you the contents of No. 4 for identification, these books 
and other assorted papers, which I will note for the record as 4-A for 
identification, and will you look those over, and take your time, and 
tell His Honor and the jury whether you can identify those ? 

A. Yes, sir. This is one of the books. This is a book here. This isa 
book here with the same code number XX-- 

MR. MITCHELL: Objection, Your Honor. 

* * * 

Q. Now, after you searched Beecham's cab and secured what 
you have testified about, did he say anything further in connection with 
this case? A. Yes. I asked him, I said: Why did you come in this 
alley? 

And he said: I came in here to turn my numters over to Scrappy. 

MR. MITCHELL: Your Honor, I object again. As a matter of 
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fact, I wish to renew, and I suggest it would be better perhaps at the 
bench, if we come there to make a motion. 


(Thereupon counsel approached the bench and the following oc- 


curred:) 

MR. MITCHELL: If Your Honor please, I wish to renew my motion 
with respect to, not only to striking all this testimony insofar as it affects 
the defendant Taylor, but insofar as it affects Beecham, and insofar as it 
affects the two of them jointly. 

First of all, I realize the position that is normally taken by the 
Court, that where there has been a motion filed and it has been heard, a 
motion to suppress filed and heard, that that is the law insofar as the 
issue is concerned, but I think I should protect myself on the record and 
that I should reiterate my position with respect to it, and that my conten- 

141 tion is that each of these men was arrested without adequate prob- 
able cause, or sufficient basis, and that their arrest is invalid, the 
warrants of arrest were illegal. 

THE COURT: That motion will be overruled. _ 

(Thereupon counsel resumed their places in the courtroom and the 
following occurred:) : 

BY MR. FLANNERY: | 

Q. Had you finished the answer? A. No, I hadn't. 

Q. Please proceed. A. I said: Why did you come in this alley? 
Why did you come in here? He said: I came in here to turn my 
numbers over to Scrappy. | 

And I said: When you say Scrappy, do you mean this man that is 
placed under arrest here? He said: Yes. 

I said: How long have you been writing numbers, ” he said: 
About two months. ! 

And I said: Do you come here daily and turn them over to him? 
And he said, yes. 

And Isaid: About how much numbers do you write a day? He 
said: Well, what you see there, maybe more, maybe less, and he said: 

142 Officer, you have me now. You have got all my stuff, it is all 
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mine. The only thing I am worried about, he said: I have been sick, 
and I drive a cab, as you know, and I don't want to lose my face. 

And he said to me: WillI lose my face? 

And I said: I don't know. 

* * * 

Q. Now, when he referred to one known as Scrappy, do you know 
of your own personal knowledge who he meant ? 

A. He meant Mr. Taylor there. 

Q. Isee. <A. Because I pointed right to him. I said: Do you 
mean this man right here, and he said, yes. 

Q. Did Taylor say anything at that time? A. Taylor didn't say 
anything. 

Q. Did he hear what this man said? A. Yes, sir. 

MR. MITCHELL: I object to that. How would he know ? 

THE COURT: The conclusion may be right. 

How close were you standing to either defendant ? 

THE WITNESS: Well, he was standing, Your Honor, just as close 
as this desk right there. 

BY THE COURT: 

Q. At the edge of the desk? A. Right here. Mr. Taylor was 
standing right there, and Mr. Beecham was standing right here, and I 
was standing right here. 

Q. In other words, you indicate that Beecham was about two feet 
from you and Taylor about three feet? A. Well, I don't know just the 
measure in feet, but I would say just from that desk to me. He could 
hear everything he said. 

THE COURT: In other words, the jury can see the distance. 

MR. FLANNERY: Yes, sir. 

MR. MITCHELL: I respectfully suggest the distance is not two 
feet. 

THE WITNESS: I didn't say. 

THE COURT: Do not let us worry about it, gentlemen. 

Do you have a ruler there, Mr. Clerk? 
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Get one from my office and go on with the testimony. 

BY MR. FLANNERY: . 

Q. Was that all you did in this case, or did you do some more 
work that day? A. Well, then, Sergeant Foran proceeded to search 
the defendant, Mr. Taylor's pockets, and Sergeant Foran -- 

MR. MITCHELL: Objection, Your Honor. : 

THE COURT: What is your objection ? 

MR. MITCHELL: As to what Sergeant Foran did, he is the best 
witness as to what he did. } 


THE COURT: He can also testify what occurred: in his presence. 
The objection is overruled. | 

Mr. Clerk, will you hold that from the edge of that table, please ? 

Now, officer, indicate how far you were from the defendant 


Taylor. 

THE WITNESS: I was as close to Mr. Taylor as from here, from 
me right here, to where that desk is right there. } 

THE COURT: How much is that in measurement ? 

THE WITNESS: Just that close. 

THE COURT: How much is that, Mr. Clerk? 

THE DEPUTY CLERK: About four feet, Your Honor. 

THE COURT: Four feet. Let the record be corrected, that the 
distance was four feet. 

MR. MITCHELL: Yes, sir, and may the record then show where 
he places the other person who is alleged to have made the statement 
in reference to the relation of his distance from the defendant Taylor. 

THE COURT: Put the ruler back to the witness. — 

Take the edge of the ruler, Mr. Witness, and indicate how far 
from the defendant you say he was distant. 

THE WITNESS: Well, Mr. Beecham was about the same distance, 
Your Honor. We were standing in a circle like. 

THE COURT: About four feet ? 

THE WITNESS: About the same distance. 

THE COURT: Very well. 
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BY MR. FLANNERY: 
Q. Now, then, you started to say Sergeant Foran did something. 
A. Sergeant Foran proceeded to search Mr. Taylor's pocket. 
Q. In your presence? A. Yes, sir. 

146 Q. And what did you observe? A. I observed him take several 
bills from Mr. Taylor's pockets, and the bills were in -- the bills were 
not folded in one roll. They were folded in sections, like this, like one, 
two, three, four and so on. It was separated in separate foldings. 

They were folded up in this one bundle of money, but it was separated. 
And I also saw some figuring on it, on some white pieces of paper. 
Q. That Mr. Foran recoveredfrom Taylor? A. That he 
recovered from him. 
Q. But he handled that part of it? A. Yes, he was the one did 
all the searching. I was just looking. 


me * x 
147 CROSS EXAMINATION 
BY MR. MITCHELL: 
* * x 
148 Q. Now, Officer Thomas, isn't it a fact that Mr. Beecham told 


you that he did not write numbers at all? A. He said he wrote a few 
numbers. He didn't operate no lottery. 

Q. He told you he was a player and that the numbers he had he 
placed for himself; isn't that true? A. He said he played them for 
himself and took a few for the other fellows that he knew. 

149 Q. You asked him whether he received any profit or whether he 
made any money off this type transaction or not; didn't you? A. I 
did. 

Q. And he told you that he didn't, didn't he? A. He said he 
made enough to play his numbers. 

Q. He said he made enough to play his numbers? A. That is 
right. 

Q. Who was present when he said that to you? A. Oh, I don't 
know whether anybody was present or not because Mr. Taylor and Mr. 
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Beecham and I talked in the alley, and we talked in the office. Officer 
Bigelow, I don't know whether he was there at the time -- I know he had 
been there -- and Sergeant Foran had been there, but I don't know whether 
they heard that or not, but that is what he said. ) 

Q. Incidentally, Officer, you said you had a warrant, a search 
warrant. Did you have a search warrant for 1837-1/2 Seventh Street? 
A. Ihad two warrants, Mr. Mitchell. I had an arrest warrant for Mr. 
Beecham and a search warrant for his cab. : 

* * * aK 

157 Q. Did I understand you to say, Officer, that Beecham did not say 
this in response to the question as to whether he was a numbers writer, 
and said, no, I write them myself, his numbers I play es teem I write 
them myself and play them myself? 

Is it your answer or statement he did not say that 2 A. Is it my 
statement he didn't say what, Mr. Mitchell? 

Q. Ijust have suggested to you that Beecham said in response to 
the inquiry as to whether he was a numbers writer for profit -- do you 
know what a numbers writer is as distinguished from a player? 

And he said to you, no, I write them myself; it's numbers I play 
myself; I write them myself and play them myself. Is it your state- 
ment he didn't say that? A. He might have said that. 3 


* ae * * 


158 WILLIAM FORAN 


was called as a witness by the United States and, being first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
Q. Sergeant, will you state your full name to the Court and jury? 
A. Sergeant William D. Foran, assigned to the Gambling and Liquor 
Squad, Morals Division, Metropolitan Police Department. 
Q. And were you so assigned on May 29, 1957? A. I was, sir. 
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Q. And were you in charge of a certain raid and arrest made on 
May 29th? A. Iwas. 
Q. In connection with this case? A. I was, sir. 
Q. What specifically did you do on May 29th, Sergeant Foran? 
A. Well, after setting up the plans for executing the arrest and search 


warrants in connection with this case, after the defendant Taylor had 
been arrested, I came on the scene as a result of a prearranged setup, 
and I search the defendant Taylor, after having taken custody of him 
from Officers Bigelow and Thomas, and upon searching the defendant 


159 Taylor I recovered a three by five card with numbers recorded 


163 BY MR. FLANNERY: 


on it. 

MR. MITCHELL: Objection, Your Honor, on the grounds I have 
previously stated to the Court. 

THE COURT: What are those grounds? 

MR. MITCHELL: May we come to the bench again? 

THE COURT: Yes. 

(Thereupon counsel approached the bench and the following 
occurred:) 

MR. MITCHELL: My contention is, Your Honor, that the arrest 
of Taylor was without adequate probable cause, that the warrant that was 
issued was improperly issued, and that any seizures or any statements 
or anything obtained from him as the result of what I say is an illegal 
arrest are inadmissible in this case. 

THE COURT: You have previously gone into that, and the Court 
adheres to the previous ruling. The objection is overruled. 

MR. MITCHELL: Moreover, as regards Beecham, I reiterate 
that our contention is that any statement made by either of the defendants 
after the arrest may not be used against the other. 

THE COURT: Very well. The Court has heretofore stated a ” 
conspiracy was proved, and any statement made within the date of the 
indictment is to be received against all of them. 7 


* * * 
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Q. I will show you what has been marked for identification as 
9-A-2 for identification. Can you identify that? A. Yes. This isa 
numbers rundown tape that I took from the shirt pocket of the defendant 
Taylor on May 29, 1957. 

* cd x 

164 Now, I will show you 5-A-3. Did you recover that from Taylor? 

A. Idid. This was another tape that was taken from the shirt pocket of 
the defendant Taylor on May 29, 1957. | 

Q. I show you 5-A-4. Did you recover that from Taylor ? 
A. I did, sir. , 

Q. 5-A-5, did you recover that from Taylor? A. I did, sir. 

Q. And 5-A-6, did you recover that from Taylor? A. I did, 


Q. And I will show you 5-A-7. Did you recover that from Taylor? 
A. I did, sir. : 

Q. 5-A-8, did you recover that from Taylor? A. I did, sir. 

Q. And finally 5-A-9, did you recover that from Taylor? A. I 
did, sir. This came from the inside coat pocket of the defendant. 

MR. FLANNERY: Now, Your Honor, I wish to offer in 

evidence Government Exhibits 5-A-1 through 9, inclusive. 

THE COURT: I will reserve on this. I expect some cross 


examination. 
* * : * 


165 THE WITNESS: Yes. At the time I took this card from the pocket 
and examined it, I questioned -- : 
BY MR. FLANNERY: 


Q. Identify that cardfor the record. A. This is Exhibit 5-A-1. 

Q. Yes, go ahead. A. At the time I removed this from 
Taylor's pocket, I asked him about this particular card, and he said that 
is my single action bets, and later at the office he stated that it was 
bets that he himself had planned to make for himself. | 

* x * 


173 The Court rules that the sergeant is an expert in the operation of 
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the numbers game or the numbers lottery. 
You may proceed. ‘ 
MR. FLANNERY: There is still pending the admission of 5 
and 5-A for identification, Your Honor. 
THE COURT: Well, I assumed you would exhaust your direct 
examination, and they may be used on cross examination, and then you 
may renew your offer. 
MR. FLANNERY: Well, I would like to renew the offer and 
then ask the questions. I renew the offer of 5 and 5-A for identification. ‘ 
THE COURT: Is there any objection? 
MR. MITCHELL: I would like to see them. 
THE COURT: You may see them. 
MR. MITCHELL: May we approach the bench ? 
(Thereupon counsel approached the bench and the following 
occurred :) 
MR. MITCHELL: Your Honor, what appears to be 5-A-9, * 
Your Honor, is nothing more than a blank page. That is not certainly 
what is designated as a regulation numbers slip. So there is nothing. 
I don't see that that would be anything. 
THE COURT: Do you have objection to that ? 
MR. MITCHELL: Yes, sir. 
. THE COURT: Objection to any of the others? 
MR. MITCHELL: And the others, yes, sir. This, for instance, 
174 this had this writing on there by somebody else. I object to that, 
the writing and dates. 
This writing on this one. This designates where it comes from, 


but the writing here is some others. 
THE COURT: Is there any other objection? 
MR. MITCHELL: Only the original objection, I guess, with 
respect to the illegality of it. 
THE COURT: On defense objection, 5-A-9 is excluded. - 
Objection as to 5-A-2 to 5, they are merely identifying symbols, so they 
will be received over the objection of the defense. 
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In 5-A-1, there is writing purporting to be in the handwriting of 
the witness as to what it was, and the defendant stated to him, and it 
has already been received in evidence, and therefore it is competent, 
and 5-A-1 will be received over the objection of defense ‘counsel. 

* * : * 

175 BY MR. FLANNERY: 

Q. Now, Sergeant Foran, I would like to show you certain pieces 
of evidence which have been seized in this case, and I will start with 
what are known for the record as Government Exhibit 3-A for 
identification, which for the record are the contents of Government 
Exhibit 3, and is evidence allegedly seized from the front left pocket of 
one Louis E. Beecham on May 29th. | 

Now, I will ask you to look at that evidence and tell His Honor and 
the jury what it is in your opinion? A. This group of papers here are 
all what we refer to as regulation numbers slips. They are slips that 
are commonly used in the numbers business, and all of these are number 
slips. 


Q. Now, who ordinarily uses a type of slip like that, the yellow 
slips? A. A writer ordinarily would institute the use of this 
176 particular type of slip by recording the bets made with him on 
the slip. You will notice it has the writer's -- : 


THE COURT: Keep your voice up so the jury can hear you. 

THE WITNESS: It has the writer's code up here in this block 
here, which is the block where you normally find the writer's code, as 
XX. . 

BY MR. FLANNERY: | 

Q. And does XX in the upper right-hand corner of these yellow 
slips indicate to you that the writer in whose possession these were had 
the code XX? A. That is correct, sir. In other words, this would 
identify the writer by this code in this block up here. . 

Q. Pointing to the top slip for a moment, I see the numbers 445 
dash, and it looks like C-10. What does that mean? A. That isa 
combination bet, 445, a combination bet for 10 cents. That is what is 





90 
known as a three-way number. You have two fours in it, so it can only 
come out three ways. So in the 10-cent combination that bet would cost 
you 30 cents. 

And next we have 447, a 10-cent combination. Of course, that is 
a similar type bet, which would cost you 30 cents for a 10-cent 
combination, a three-way number. 

Then you have 799 for 10 cents, and 769 for 15 cents, and that 
is your total down there, 85 cents. 

177 Q. Now, what is this piece of paper here, this white piece of 
paper? A. This piece of paper has several numbers bets recorded 
on it. 

Q. Now, what does this piece of paper here? A. Thisisa 
tape that was used to add up the total amount of the bets contained in 
these papers here, these slips. 

Q. What do they call that tape in the numbers business? A. Now, 
this is a type that had been used to total up the work at the office. 

This is just a tape to add up the total amounts of the plays con- 
tained in these slips here, and that amounted to $39.11. 

* * * 

BY MR. FLANNERY: 

Q. Now, Sergeant Foran, I will show you what has been 
introduced in evidence as Government Exhibit 4-A for identification, 
which for the record is the contents of Government Exhibit 4 for 
identification, which is in evidence, allegedly taken from the taxicab 
operated by Beecham on May 29th. 

Will you look at that evidence and tell His Honor and the jury 
what it is in your opinion? A. Starting off, this is what we refer to 
as a regulation numbers book here, a three by five pad. 

178 This is also a regulation numbers book, and you will notice 
several bets recorded, and the writer's code up here and the amounts 
down here. 

This is the slip I described to you a moment ago, the individual 
slip, and this is the duplicate copy of that slip in this book here. 
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Here we have three numbers cut cards. These cards indicate 
what numbers are cut and what the cut odds are, and whether or not it 
is a straight number or a combination number cut. 

For instance you have here, 400 to 1, combination, and you have 
737, and so on, and that indicates that all of those numbers in combination 
bets, the odds are only 400 to 1 on them. 

Then you have the next box here, you have 400 to 1, straight, and 
that means that 309 and the several other numbers listed here are bet 
straight, and you would only get 400 to 1 payoff if you had a hit. 

This is also a numbers cut card. It has other bits of information 
on there, which applies to the writer, such as the $10 book is limited to 
a 50-cent bet, and the $20 book is limited to a dollar bet, and it goes on 
to say this limit applies to each individual book. 

Then at the bottom you have: Short slips are void, not responsible 

179 for writer's mistakes and numbers with no amounts are allowed 
one cent. 

It says: All cut numbers bet and special are 500 to 1. In other 
words, if you want to bet a special, what is termed a special, on a cut 
number, they would only raise the odds by 100. Instead of getting 400 to 
1 you would get 500 to 1. | 

* xe * 

THE WITNESS: This tape here has the code of XX on it, and it 
is broken down with several different totals. I would not attempt to con- 

180 jecture on what that might all cover. It does have the writer's 
identification code on it, however. 

This is a piece of paper with some numbers bets on it, and this 
is a business card, and it has some numbers bets on it. 

* * * 

BY MR. FLANNERY: } 

Q. Now, Sergeant Foran, I would like to show the contents of 
Government Exhibit No. 5 for identification, the evidence allegedly 
seized from defendant Taylor on May 29, 1957. I will show you first 
Government Exhibit 5-A-1. : 

Will you tell me what in. your expert opinion that is? 
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Se *% a 
181 A. This contains numbers bets. Of course, the defendant 
identified it to me as such at the time I took it. 
Q. And in your opinion is that a record of numbers bets? 
A. It is, sir. These that I can make out on this side here. 

Q. Now, I will show you what has been introduced in evidence as 
5-A-2 for identification. What is that in your opinion, that piece of 
paper? A. This is a numbers run-down tape. You find here the 
writer’s identification code RL. You will find here a total of 28.61, and 
then you will see an indication here of 9 to 1. Now, that indication is that 
$4.75 has been played on single action bets. 

The writer gets no commission off single action bets, so they 
subtract the single action from the total, and then the total on which the 
writer gets his commission is 23.86. Now, this has been worked out 
over here, and the resulting figure was that the writer got $7, and again 
I cannot make out -- it could be a 9 or a 3 there, $7.19, which is within 


182 a couple of cents either way of 30 percent. In other words, the 
writer in this instance was getting a 30 percent commission, and as I 


explained, he gets 30 percent of the 23.86 figure. 

Q. What does the REF in red ink meanonthere? A. Well, 
that indicates a refund on there, on that amount. 

Q. Now, I will show you 5-A-3. In your opinion what is that? 
A. This, too, is a numbers run-down tape, and you find the writer's 
identification code, KJ and you have a total here of $109.45. Then they 
have a figure of 32.82 which is 30 percent, within a couple of cents 
either way, of these figures. I have processed them before, and some 
of them are within a couple of cents, short or over, of the 30 percent 
commission fee. So this is a numbers run-down tape, and this has all 
the other addition digits torn off, and left the total and the writer's 
identification. 

Q. And 5-A-4 is that likewise a numbers slip for a record of 
numbers? A. That is correct. You have the writer's identification, 
WJ, and a total of 27.29, and again a figure here of 6.16, or 8.16. It is 
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difficult to read. Anyway, it amounts to a 30 percent commission again. 

Q. 5-A-5 is what, Sergeant Foran? | | 

183 A. That is the same thing. It is the writer's code, M, and a play 

of total number of bets, $14.60, and 4.38 is the 30 percent commission. 

Q. Now, I will show you 5-A-6, and what is that, sir? A. This 
is a numbers run-down tape. You have your writer's code, XX, anda 
total of $21, with a 6.36 deduction there, which is the 30 percent 
commission. 

Q. Now, does the writer's code on there, XX, have any special 
significance to you as an expert when you consider it in the light of-the 


fact the slip 3-A for identification contained the writer's code, XX? 


Does that have any significance to you? 

* * sd 

THE WITNESS: Yes, there would be a definite connection in this 
instance. You have your writer's code here of XX, which identifies that 
particular writer, and then, of course, you have the run-down tape, which, 
of course, is necessary in the business to carry on the functions of. the 
business and gives the writers their tapes back, as they refer to it,. to 

184 indicate what their turn-in was the day before, or in some 
instances to get their tapes back the same day, and it would indicate to 
the writer what his total work ran, what the commission was, how much 
he owed, and so forth, how much he paid and how much he owed. 

* * x 
BY MR. FLANNERY: | 
Q. Does the fact that XX is on 3-A for identification, and XX is 
on the run-down tape, 5-A-6 for identification, in your opinion show a 
tie-in between those two? A. Definitely. | 
Q. Definitely? A. Yes. 

185 Q. Now, finally to conclude this, I will show you 5-A-7 and 5-A-8 
and ask you what they are in your opinion? A. Again, this is a numbers 
run-down tape. You have the writer's identification code here, C, and you 
have an amount of 12.96 and from that amount they deduct 3.87, which 
is 30 percent of the total play. 
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On 5-A-8, you have a slip of paper here -- I don't find a writer's 
identification code on this slip of paper. However, I do find a total of 
99.55, and up here is the total 99.55 with 28.85 subtracted from it, which 
amounts to 30 percent of the figure 99.55. So I would determine that that 
was also a numbers run-down tape. 

MR. FLANNERY: Very well. Thank you, Sergeant. 
Your witness. 
CROSS EXAMINATION 
_ BY MR. MITCHELL: 


ad * x 
215 Q. Now, sir, you talked with Defendant Taylor, did you not ? 
A. I did, sir. 


Q. Where first did you talk to him, sir? A. In the rear of 
1841 Seventh Street, Northwest. 

Q. He had at that time been turned over to your custody by the 
other officers? A. Well, Bigelow and Detective Thomas. 

Q. What did he say? A. Well, asI stated before, when I took 
this card that we have identified with the numbers bets recorded.on it, 
he stated that was his single action bets. 

* * ae 

216 Q. Now, go ahead, sir, and tell us what further he said. 

A. Well, Iasked him had he received any money from. Ceno, that is the 
person whom we have identified as James Allen, and he said, no, that 
Ceno hadn't given him any money on that date, that he had seen Ceno 
about 11 a.m., and that he had sent Ceno to have some keys made at a 
hardware store, and he stated that he next saw Ceno about 2 p.m. 

217 Q. Did he tell you at that time that Ceno brought him some 
change from the hardware store? A. No, he denied having any money 
transactions with Ceno on that date. Asa matter of fact, his statement 
to me was thatthe only transaction he had was the keys at the hardware 
store, and I asked him two or three times about the changing of money 
between him and Ceno, and he definitely denied that there had been any 
transactions between and Ceno as far as money was concerned. 
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Q. Well, now, Officer Foran, isn't it a fact that he told you that 
he loaned the man money from time totime? A. Yes, he stated that 
he did loan the money from time to time. He said that the man paid him 
back at the end of each month, that he paid him with the check that he got. 

Q. What else did he say? A. He denied he was in the numbers 
business. He denied ever meeting Mr. Beecham or ever having any 
transactions with Mr. Beecham. ! 

Q. Well, now, isn't it a fact that he told you that he sometimes 
operates Tim's Hot Dog Stand? A. Yes, he stated that Tim didn't get 
there until late, and that sometimes he accepted sodas and hot dogs and 
things for Tim before Tim got there. He stated that he had a key to the 
place, and he stated that he did let some people in sometimes. 

218 Q. Now, you asked him about the defendant Beecham, too, 
didn't you? A. Yes, sir. ; 

Q. What did he say about him? A. He stated that he had seen 
the defendant Beecham, that he had never had any transactions with him, 
that he had never passed Beecham anything and that Beecham had never 
passed him anything. : 

Q. You also asked him if he had gotten into the cab with Beecham, 
too, didn't you? A. Yes, sir, I did. 

Q. And he told you he had no recollection of - didn't he ? 

A. Yes, sir. : 
MR. MITCHELL: Will Your Honor indulge me just a moment ? 
BY MR. MITCHELL: 

Q.. Now, incidentally, sir, you also asked him, independent of any 
association or evaluation with either of these individuals, Ceno or Allen, 
or whatever his name is, and the defendant Beecham, you asked him 
whether he had accepted bets from anyone, didn't you? — Az I am not 
sure I understand your question, sir. 

Q. Didn't you ask whether he had accepted any bets from anyone ? 

219 A. I think I definitely -- had he accepted any numbers work from 


Ceno? 


Q. Is it your statement that you didn't ask him whether he accepted 





96 


any bets from anyone? A. From anyone, sir? 


Q. Yes. A. I can't recall, sir. 
Q. I will put it this way: I will ask you if you asked him if he 


accepted any bets from anybody? A. Ican't recall. I have my inter- 


rogation statement here. I can refer to it. 


Q. You may refresh your recollection, if you wish. You may 


look at page 6. A. On page 6, sir? 


220 


Q. Yes, sir, on page 6. A. What was your question? 

Q. The question was -- I will begin with this question: 

"Question: I took from your person a piece of paper and at 
the time I questioned you you said it was your single action 
numbers. 

"Answer: That was numbers I played myself. 

"Question: Those were the numbers you played yourself ? 

“Answer: Yes. 

"Question: And that is what all those numbers were on there, 
is that right, numbers you played yourself? 

"Answer: Yes. 

"Question: You hadn't accepted any bets from anybody ? 

"Answer: No." 

Do you find that, sir? 

A. Yes, sir, that is on page 5 in my interrogation. 

Q. Iam terribly sorry, sir. 

That did occur, didn't it, sir? A. Now, just a moment. Let me 
see. No, I am questioning him there about the three recorded one-dollar 
bills, not about did he accept a bet from anyone. 

Q. You didn't ask him there, you haven't accepted any bets from 
anybody? A. I don't find where your questions are coming from. 

I think I am in the same place. 

Now, I do find down here, if I may read this just once again. 

I stated: 

"Question: I took from your person a piece of paper and at the 

time I questioned you, you said it was your single action numbers. 
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"Answer: That was numbers I played myself. 
221 "Question: Those were the numbers you played yourself ? 
"Answer: Yes. : 
"Question: And that is what all those numbers were on there, 
is that right, numbers you played yourself? 
"Answer: Yes. 
"Question: You hadn't accepted any bets from deigiake z 
“Answer: No." 

Q. Isn't that what I just asked you? A. Yes. Well, I could not 
find it. I wanted to know if we were reading the same thing. 

Q. So that did occur, didn't it? A. Oh, yes, definitely. 

Q. Now, sir, on the occasion that the interrogation was had of 
the defendants, with respect to that, they were separated, weren't they ? 
A. Oh, yes. | 

a * ae 

REDIRECT EXAMINATION 
BY MR. FLANNERY: 

* * * 

223 THE COURT: It is the order of the Court that all the exhibits 
numbered with the numeral 5, and 5-A-1 through 5-A-8, both inclusive, 
shall be received in evidence and received over the objection of counsel 
for the defendants. 


* * . * 


[ Filed April 1, 1958] 
231 * * * 


WILLIAM D. FORAN 
returned to the stand and, having been previously duly sworn, was 
examined and testified further as follows: | 
RECROSS EXAMINATION 
BY MR. MITCHELL: 
cs * * 
233 Q. Now there came a time, sir, in the course of these inter- 
rogations which you were conducting, that you asked the defendant 
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Beecham if he would make a statement in the presence of the defendant 
Taylor, implicating Taylor in any crime, didn't you? -- in the particular ™ 
thing which was under investigation -- didn't you? A. I did, sir. 
Q. And he told you, did he not, sir, that he would make no such 
statement? A. Yes, sir. At the end of my interrogation I asked him 
if he would make the statements he made to me during the course of 
the interrogation, in the presence of the defendant Taylor. And he 
stated he would not. 
@. And he did not. Isn't that correct? A. That is correct, sir. “ 
Q. Incidentally, sir, the defendant Beecham also 
234 said to you, did he not, that this taxicab was being operated by 
someone in addition to himself? A. Yes. I questioned him and he 
said that there was one other person who did rent that cab on occasions. 


* * * 
FURTHER REDIRECT EXAMINATION 
* * * < 
235 BY MR. FLANNERY: 


Q. Now Mr. Mitchell asked you whether or not Beecham would 
make a statement in Taylor's presence, and you answered that he 
would not do it in Taylor's presence. A. That is correct. 

Q. Did Beecham make a statement -- just answer this yes or no 
-- a statement out of Taylor's presence ? 

* * * 

236 THE WITNESS: He did, sir. : 
BY MR. FLANNERY: 

Q. Mr. Mitchell also asked you whether or not Beecham had told 
you someone else had been using that Nation-wide cab. And you said 
Beecham told you someone else had been using it. A. Yes, sir. 


Q. With him. 
However, Beecham admitted that the numbers slips were his, 

didn’t he ? ‘ 
* * bd 


237 THE WITNESS: Yes, Beecham admitted ownership of the numbers 








240 


241 
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99 ) 
slips from his person and the numbers books in the cab. 

a * * 

THE COURT: And the Government has rested? » 

MR. FLANNERY: Yes, sir. | 

* *x a 

ON DEFENDANTS' MOTION FOR 
JUDGMENT OF ACQUITTAL 3 

MR. MITCHELL: If Your Honor please, I respectfully at this 
time move this honorable Court to grant a judgment of acquittal as to 
Counts 1 and 2 of the indictment. . , 

THE COURT: I think you might also take, while you are on your 
feet, the Counts 3, 4, 5 and 6. I do not see enough evidence under those 
counts charging sales on behalf of the absent defendant here, James 
Allen, to tie in these two defendants with them. I will grant those 
motions. 

MR. MITCHELL: If Your Honor does that, you do it sui 
sponte, because my contention is that those counts do not charge my 
defendants. : 

THE COURT: That is what I am saying to you. There is no 
evidence in the Government's case to show there is anything to go to 
the jury. : 

MR. MITCHELL: But Your Honor has permitted evidence. 

THE COURT: That is under another theory, on the conspiracy 
count, and the second count, promoting a lottery. | 

When this matter was first before us at the outset of the case, 

you moved for the dismissal of those four, that is, the third, 
fourth, fifth and sixth counts. The Court said it would consider it in 
the course of the Government's case to see if there was any evidence 
that tied in your defendants under those charges; and I don't see it. 
So those are out of the case that goes to the jury. 

ae * } a 

THE COURT: I know the case, Mr. Mitchell. You have made 
your point. The point is overruled and your objection is noted. 
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Now for the purposes of orderly dispatch of the business, the 


Court will rule the Government has made a prima facie case to go to 
the jury on the ist count, charging conspiracy; the second count, 
promoting a lottery; the 8th count, charging possession allegedly 
against the defendant Taylor; and the 9th count, charging possession 
allegedly against the defendant Louis E. Beecham. 

sd ak Rt 

260 THE COURT: Very well. The motion is overruled and the 

objection is noted. Is there anything further ? 

MR. FLANNERY: No, Your Honor. 

* 
HARRISON ALLEN, 
called as a witness by counsel for defendants and being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. MITCHELL: 

Q. Would you kindly state your name to the Court, sir? A. My 
name is Harrison Allen. 

Q. And I will ask you, Mr. Allen, to keep your voice up, in order 
that His Honor and all the jurors may hear what you have to say. And 
what is your engagement, sir? Whatdo youdo? A. Iam a photog- 
rapher. 

Q. And in that capacity, sir, did you take certain pictures ? 

A. Yes, sir. 
MR. MITCHELL: May these be marked for identification, 
please ? 


(Five photographs were marked for 
identification as Defendants’ Exhibits 
1, 2, 3, 4 and 5.) 


BY MR. MITCHELL: 
(The photographs having been handed to counsel for the United 
States:) 
Q. I hand you now, Mr. Witness, Defendants’ Exhibits for 
identification numbered 1 through 5, inclusive, and ask you, sir, if you 
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can identify those exhibits. A. Yes, I can. . 

263 Q. And what do you identify them as, sir? A. These are the 
photographs of the neighborhood of 6th and T Streets, Northwest, which 
I made recently. 

Q. Keep your voice up, please. They are the photographs of 
what, sir? A. The neighborhood of 6th and T Streets, Northwest. 

Q. And when, sir, did you take those photographs? A. I made 
these photographs the day before yesterday. | 

Q. Now, sir, are you familiar with that vicinity, that area ? 

A. Yes, I am. 

Q. And are you familiar with that area as, say, a -_ ago ? 
A. Yes, I am. 

Q. Now I will ask you, sir, if these photographs which you have 
identified fairly depict the condition of that neiehnesnod as it existed 
a year ago? A. Yes, they do. 

Q. And do they depict that neighborhood as it existed and as 
shown in the photographs as of the time the photographs were taken ? 
A. Yes, they do. | 

Q. Now with respect to No. 1, what is that, sir ? A. This isa 
photograph of the front of a pool room, showing a bay window of that 

264 establishment. 

Q. And is that premises 624 T Street, Northwest 2 A. 626 T 
Street, Northwest. | 

* * —. 

CROSS EXAMINATION WITH RESPECT TO 
DEFENDANTS' EXHIBIT NO.1FOR _ 
IDENTIFIC ATION | 

* * ae 

Q. Have you ever been inthe pool room? A. Yes, I have. 

Q. Were you in there during March, April and May of last year ? 
A. No, I was not. 

Q. What is this on the glass that is not quite clear tome? Is 
the bottom half of that mirror blocked out in some way? > 
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265 A. Yes, it is. You are looking at the reflection from across the 
street. 

Q@. Yes. But could one inside the pool room look out this mirror, 
or would his view be blocked in some way? A. It would depend. If 
he were looking across the street, in front of him, his view wouldn't 
be blocked. But if he looked to his left, if he looked down T Street 
towards 7th Street, his view would be blocked. 

Q. Why would his view be blocked? A. Because there is a big 
coke machine which stands in the bay window of the establishment. 

Q. How do you know that coke machine was there, or do you 
know whether or not the coke machine was there in March, April and 
May of 1957? A. I wouldn't say for certain that it had been there. 

Q. Now with respect to the door to this place, is that a blind 
depicted covering approximately three-fourths of that glassed area in 
the door? A. That is a reflection from across the street. 

Q. That is a clear glass, then, is that correct, in the doorway ? 
A. No, it isn't. . 

Q. Then what is that dark marking on the picture there with 
respect to that door? A. You mean the lower half of the door? 

266 Q. Yes. A. I would say that this was some sort of hand prints, 
some thing like that. 
MR. MITCHELL: It is difficult to hear. 

THE WITNESS: I would say there are some hand prints, with 

some degree of dirt over the face of the door. 
BY MR. FLANNERY: 

Q. Is all of that door glass? A. As I remember, the top half 
of it, I think this is a window; but it is not transparent; you can't see 
through it. 

Q. You can't see through this window? A. No; I think there is 
something covering it from the back side. 

Q. And would you say under oath that in March, April and May of 
1957 there was something covering that door? A. No, I can't say that. 

Q. Youcan't? <A. No. 


* oe x 

THE COURT: I wonder if I could see them. (The eeetogsenhy 
were handed up.) 

MR. FLANNERY: This is the one we have been talking about. 

THE COURT: You might make me a proffer as to the purpose of 
these. As structures and as visual scenes of a street or building, they 
have relevance, of course. As to what was in them and how they were 
prepared as of the time that we are concerned, it would have to be ‘cor- 
fined between March ist, 1957 and May the 29th, 1957. 

I note, among other things, that the foliage is completely-off these 
trees, which would be typical of a picture taken -- 

When did you say it was taken? A few days ago? 

THE WITNESS: Day before yesterday. } 

THE COURT: That would be Sunday, January oth? } Today is the 


THE WITNESS: I beg your pardon. It was punoeeey: 
THE COURT: Saturday, January 4th. 


They may be received, though, as pictures of structures, street 
scenes, if the structures and the streets have not varied. And if the 
things within certain buildings become material, of course we.will-have 


to require testimony on that. Let them be received. 


(The five photographs heretofore 
marked for identification as Defend- 
ants’ Exhibits 1, 2, 3, 4 and 5 were 
accordingly received in evidence.) 


DIRECT EXAMINATION 
(RESUMED) 
BY MR. MITCHELL: | 

Q. Now, sir, with respect to the numbers, that is, the address 
numbers of addresses, that is, of residences, residential structures in 
that block, did you have occasion, sir, to observe or make note of the 
addresses of premises? A. Yes. 

Q. Is there in that block, sir, any residential premise numbered 
639 T Street, Northwest? A. No, there isn't. | 
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Q. Now, sir, you were asked by Mr. Flannery whether you 
had been inside the pool room, and I believe you stated, sir, that you 
had. A. Yes. 
Q. Now did you make an attempt, sir, while you were inside 
that pool room, to look west, that is, towards 7th Street? A. Yes. 
Q. Now could you from that position, or any position in that 
pool room, sir, looking west, could you see anyone go into a premises 
known as Tim's Hot Dog Stand? (Handing photographs to the witness.) 
MR. MITCHELL: I am now showing the witness Exhibits 
2 and 3, Your Honor. 
THE WITNESS: No, you could not see anyone going into Tim's 
Hot Dog Stand. | 
BY MR. MITCHELL: 
Q. Why? A. Because Tim's Hot Dog Stand is recessed 
into the wall. And from standing in the bay window of the pool room, 
the coke machine would be in the way, in the first place. And in the 


second place you could not see the person going into Tim's, because 


Tim's is recessed into the wall. 

xk * 

CROSS EXAMINATION 
BY MR. FLANNERY: 

Q. Tim's Hot Dog Stand is 634 T Street, isn't it? A. I 
believe it is. 

oe * * 

Q. Now then, where is the other place, the pool room ? 
What address is that? A. The pool room address is 626. 

Q. And in what part of the block is that? It is across the 
street, isn't it? A. No. It is on the same side of the street as 
Tim's. 

Q. It is on the same side? A. Yes. 

Q. And in what part of the block is that? A. It is, I would 
say, about two establishments further down the street, to the east of 
Tim's. 
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© 271 Q. The pool room has a bay window, hasn't it? A. Yes. 
* * * 


Q. How deep, if you want to put it that way, yes, the bay 
window. How far does it project in the front of the building, from the 
building line? A. I would say roughly about two and a half or three 
feet. 7 

Q. Now someone standing in that bay window could look out 
and look either way down the street, couldn't they? A. No, they could 
not. The coke machine takes up that space. : 

Q. But you can't tell this jury that the coke machine was in the 
spot you saw it, day before yesterday, that it was in that spot in March, 
April and May of last year, can you? A. No, I can't say that. ButlI 
can say that the coke machine does obliterate your view when you look 

















out to your left. 





272 Q. Yes. If the coke machine wasn't there, you could see, 





though, couldn't you? A. If the coke machine wasn't there. 
Q. Exactly. | 
* ae % 
. 275 CHARLES SEDAN, 
called as a witness by counsel for defendants and being first duly sworn, 





was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MITCHELL: : 
Q. Would you kindly state your name to the Court, sir. 
A. My name? 3 
, Q. Yes, sir. You may remain seated. A. My name is 
4 Charles Sedan. | 
Q. And where are you employed, sir? A. Iam employed at 
the Academy Billiard Parlor, 624 T Street, Northwest. 
Q. How long have you been there employed? A. It will be 
a year the 20th of February, next month. , 
» Q. And have you been in constant employment there since 


February of last year? A. Every day, excluding Sundays. 
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Q. Every day, excluding Sundays? A. Every day -- , ‘ 
Christmas, New Years and all. 

@. And are you familiar with those premises? <A. Iam 
absolutely. 

Q. I now show you, sir, what has been marked and now is 
Defendants' Exhibit 1. I will ask you, sir, if you will look at that 
exhibit? A. Will you pardon me if I can put my glasses on? 

Q. Help yourself. A. I can't see so well without having my 
specs on. 

Yes, this is the pool room, right here. 

Q@. Now I will ask you, sir, if that picture fairly depicts the 
physical appearance of that place, of the pool room. A. Well, toa 
certain extent. But you have some errors right there in that picture. 

Q. Well, tell the Court what is there. A. In this picture 
here where it says "Coca Cola," then we have an orange stand there; 
and the orange stand is larger than the coke stand.And it takes up the 
viewpoint from the window on the lefthand side, that you cannot see any- 
thing out of it. 

And then here you don't have 10 boxes of soda boxes that 
usually stand there, where you cannot get to the window at any time. 

And there are five boxes for the Truade. The Truade machine 
is on one side and the coke is on the other side. It don't partially, but 
it very nearly blocks the view of the window. 

Q. Now did that condition, sir, obtain, say, from the time 
that you commenced your employment there? Were those machines, 
have they always been there since you have been there? A. They have 
been there ever since. I have the key to each one. 

Q. And you were pointing in this picture. Would you indicate 
in this picture, sir, what you have stated is the machine that blocks the 
view on the -- what would that be? The west side of the building ? 

A. It would be on the east side, on the east side. One of the boxes 
blocks it here. And you can't see out of the lefthand side at all, out of 
the window. And on this side is a large machine that stands ever so 
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large, and you can't see but so much out of that. 

Q. In which direction, sir, would that block your view ? 

Would that block your view towards 7th Street, or your view towards 
Florida Avenue? A. It would block your view towards 7th Street. 

Q. And 7th Street, then, isto the west? A. ‘To the west. 

Q. This object, sir, that is here in the righthand portion of 
this picture, what, sir, is that? What is this object here? A. That 
doesn't favor anything there, as far as my specs shows. That do look 
like the coke machine. But I don't know what that would be there. But 
that is not the coke machine, because the coke machine is in this same 
position. I don't know what that is. I can't pick it out. ‘That is where 
the coke machine -- not the coke machine, the Truade bee I don't want 
you to misunderstand me -- the Truade is here, and the coke machine 
is to the left. , 

278 Q. And that does block the view from that window? A. That 
is right. And I don't allow anyone to get up into it under any circum- 
stances, because we have the crates there, where I keep the empty 
bottles. And we keep them there. | 

Q. Now, sir, do you know where the premise -- and I now 
show you Defendants' Exhibit No. 3 -- do you know the whereabouts and 
the location of a premise known as Tim's Hot Dog Stand? A. Yes, 
sir; I have a lot of his bottles they cart to and fro in my place. 

Q. Now, sir, does that picture -- A. Excuse me, if I must 
interrupt. Now my place doesn't allow you to see any of this whatsoever, 
on the lefthand side going towards 7th Street. My place is blocked cut, 
and these places, like in that, you can't see them without you go out of 
the door and walk around to it. But you can't see out the window under 

279 any circumstances at all. 

Q. I see, sir. A. And you can come and see for yourself, 
because you cannot see there. 

Q. Now tell me, sir, are you familiar generally with that 
neighborhood, the 600 block of T Street? A. Only since the period of 
time that I have been working there. | 
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Q. And during that period of time have you had opportunity 
and occasion to observe the addresses of places in the locale ? 
A. Well, I have been a resident of that neighborhood. I am raised, 
bred and born in Washington, for over 25 years. 

Q. I will ask you this, sir: Is there any residence that you 
would know of in that block having the address number of 639 T Street, 
Northwest? <A. No, sir; there isn't. 


* aE * 
280 CROSS EXAMINATION 
BY MR. FLANNERY: 
* m * 
284 Q. All right. Now do I understand you to say that you can't 


see from the bay window from your pool room anyone going into Tim's 
Hot Dog Stand? A. That is right. 

Q. Isthat right? A. That is right. 

Q. Have you ever tried to look out of that window into Tim's 
Hot Dog Stand? A. WhenI wash the windows, like I was doing when 
this marshal was there -- I was washing the windows when he come. 
He will tell you the same thing. I left the powder and rags and every- 
thing. And I washed the window on the right. 

And the one on the left we was discussing, you have to move 
out all the boxes, the soda water boxes. And it just leaves, for a little - 
fellow, as thin as I am, to get between each one of the boxes, and the 
window, to do any kind of washing to them with the Bon Ami like I do. 
And if it was a thick fellow like this gentleman sitting here, he couldn't 
get between the window and the boxes to save his life. 

285 Q. If there were no boxes in the window -- let us assume 
there were no boxes there, for the moment -- then you could see out 
that window into the Tim's Hot Dog Stand? A. Thatis right. You 
would have plenty of view, to get right straight to the window. And you 
could look thusly, and so forth; you could look each way. But you can- 
not look that way when the boxes are there, because this one blocks the 
view, and the one to the left. 
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I will give you an illustration there. The boxes are setting 


like this. This is a huge one here, you see. But they are tall. 

Q. How tall? A. Oh, about five, four and a half, or five 
feet, you know, to hold a lot of quantity of soda bottles. And then here 
you have five or ten boxes of soda empties, when the fellow comes, and 
you just keep them there at all times. And they are piled up that high. 

Q. How high? A. Well, say, for instance, about four foot. 

Q. Four feet? A. Yes, four feet. : 

Q. Well, couldn't a man five feet 10 or about that height look 
over those boxes? A. Well, if he had anything in er to look 

for. But I doubt if he could -- 

Q. What? A. I doubt if anything he was looking for in par- 
ticular he could get such a good view, where he could go out the door 
and he could see much better than he would trying to look around and 
look over something. : 

Q. Yes; but it is possible that if a man were interested in 
looking out that window, and he was five feet 10, he could look over 
those boxes and see Tim's Hot Dog Stand and someone going into there ? 
Now isn't that a fact? A. No, I don't think so, because that would be 
out of the ordinary for him to stretch hisself around to see if anyone 
did go into Mattie's place. Like you see this picture here, or this 
other, Tim's place, he can't stretch hisself to see who goes in or out 
either one of them places, not from the standpoint from where my 
window is or where the soda boxes is. 

Q. Didn't you say, just a few minutes ago, that if the boxes 
weren't in the window -- A. Yes, if they weren't. 

Q. Now wait a minute. Let me finish, sol can understand 
you. Didn't you say a few minutes ago that if the boxes were not in the 
window, that a man could look out that bay window of the pool room and 
see someone going into Tim's Hot Dog Stand? Didn't you say that? 

A. Yes, but -- 

Q. All right. A. But the boxes are always there, and the 
viewpoint is always being blocked at all times, where there is no one 
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can see anything without they put their feet up on top of them, or either 
move them. Then he could see and look far around. But when the boxes 
is out, he can't see anything, because it takes up his feet space and his 
balance space. 

* ae ok 

288 Q. How many boxes do you keep in the bay window? A. Ten, 

15, at all times. 

Q. Fifteen, at alltimes? A. At all times. They are there 


Q. Are they ordinary crates that you put -- 
289 A. Soda pop in. 

Q. Fifteen of them. Now in how many stacks are those 15 
boxes? A. You would get 10 on one and five on the other. 

Q. Ten. on one and five on the other. There would just be 
two stacks? A. That is right. 

Q. That would leave room, would it not, in the bay window, 
for someone to walk up and look over the boxes and down into Tim's? 
A. I don't never have any of them. When they come in they are like 
this, you see. Here is a stack of crates here. There is a stack of 
crates here. And that belongs to the soda water. You don't mix them. 
And here is a stack over here. 

Q. Now you are making three. You said you kept them in 
two stacks. A. These belongs to the Coca Cola stand. And then over 
here you have the Truade, and the Truade ones always stay here. And 
in two rows over on this side you keep them in cahoots together, is the 
Coca Cola boxes. 

And there is no way for nobody to get in and up over there, 
without they tilt them over or turn them over and break the bottles. 
And I don't have anyone at any time at all move the boxes. 

290 Q. So now you say there are three stacks there all the time, 
instead of two? A. There is 15 -- 

Q. You said 10 in one stack, and five in another. Now you are 
adding another stack of bottles? A. You still don't understand how 
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they would be divided when you put them on the rack. That is the way 
that you put them. Do you understand it, see, like I before showed you? 

Q. I understand what you said. 3 

Now is there athird stack? A. Thereisa third stack all 
the time. The whole window is viewed right out with that to make it be 
so when the fellows play pool they would have enough room for the stick 
and things not to come in contact with the stroke. , 

Q. Yes. You will admit, now, won't you, that a man five feet 
10 could very easily look over those boxes? A. I don't know. I don't 
think so. 

Q. You don't think so? A. No;I still say you wouldn't be 
able to see anything around the bend. He won't be able to see anything. 

Q. How high, now, would the highest stack of 10 boxes be? 

A. Well, as far as my judgment is concerned, it would be about six or 
seven foot -- about six foot. 

Q. Sixfoot? A. Yes. . 

Q. You said it was four or five foot a few minutes ago, didn't 
you? A. Well, wait a minute. The boxes is loaded this high. You 
know what a coke box is? | 

Q. I know what itis. A. All right. You judge, then, as far 
as yourself is concerned, when you put five of them together, and five 
on another one, and you see how long. When the man puts them on the 


roller skid when he comes in, he puts five of them on there, and that is 


up to his breast when he rolls them in. 

Q. A little while ago you said, did you not -- and correct me 
if Iam wrong -- I understood you to say, I thought, that the stack of 
boxes would be four or five feet? Didn't you say that ?’ And that a man 
five feet 10 could see over them? A. Well, that is what I just said 
that they would be. Because if I was working on the coke machine, and 
I would come into your place and you say "Give me six," the truck that 
he handles don't carry six to my knowing. But I know that they carry 
from four to five boxes at a clip, on them rubber rollers. You under- 
stand what Imean. Now when he brings them in there and stands them 
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up, they are almost as tall as Iam. 

* * * 

Q. A tall man could look right over those boxes. A. He 
couldn't do it to save his life. He is behind this building here. He is 
behind this building. Do you see whatI mean? This building sits 
behind. Tim's Hot Dog is behind. I am in front. 

Q. But your bay window projects out. A. But still when 
they are blocked out here like this. Here is a soda water box here. 

Q. But that is on the other side. You wouldn't be looking out 

that side to Tim's Hot Dog Stand. A. It is the onliest way 
that you could see it. This is the window that you would have to see it. 
There ain't no way in God's world you can see it from here. 

Q. But the boxes you are referring to are on this side. A. 
That is right. 

Q. You wouldn't want to look out this window to see Tim's Hot 
Dog Stand. You would look out the other side, wouldn't you? A. Yes; 
but there is nothing that you could see out of either one of these. 

Q. But you just indicated the boxes were on the other end. 

A. No, Ididn't. I didn't say that. No sirree. You see, when this box 
is here, even if you lean on it, or put your head around anywhere, you 
are blocked out completely there. There is no way you could take and 
see anybody going in or out. 

cd * * 

WILLIAM D. FORAN, 
called as a witness in rebuttal by counsel for the United States and 
having been previously duly sworn, was examined and testified further 
as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. Sergeant, did you pursuant to a suggestion by me go to the 
place known as the Academy Pool Room? A. At 624 T Street, North- 
west ? 

Q. Yes, sir. A. Yes, sir. 
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Q. And were you able to gain access to the pool room ? 
A. I was not. : 
300 Q. During the lunch hour? A. I was not. It was locked. 
7K * oe 
CROSS EXAMINATION 
BY MR. MITCHELL: 


Q. And you also ascertained there wasn't any premises 
639 T Street, Northwest? A. You mean a residence? 
Q. Yes. A. No private residence, no. 

* xe * 


MR. MITCHELL: May counsel approach the bench, Your 


Honor ? 

THE COURT: Yes. 

(At the bench:) 

THE COURT: You wish to renew all obj ections ? 

MR. MITCHELL: All objections. ! 

THE COURT: Let that be made a part of the record. 

(Defendants' prayers for instructions having been presented:) 

THE COURT: I will ask you ladies and eentiomen to please 
retire, and we will consider these. 

(The jury having left the courtroom, and counsel having 
returned to trial tables:) . 

THE COURT: The Court has 13 consecutively numbered. Very 
well, we will proceed to take them in order. , 

The Court is prepared to rule and, taking them consecutively, 

302 the Court will indicate that Defendants' Prayer No. 1 will be 

granted in substance as to the second, eighth and ninth counts, and 
denied as to the first count. 

The second will be granted in substance. 

The third will be granted in substance. 

The fourth will be granted in substance. 

The fifth will be granted in substance. 

The sixth will be granted in substance. 
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The seventh will be granted in substance. 

Eight is granted in substance. 

Nine is granted in substance. 

Ten is denied. Do you want to note an objection there? 
Objection noted. 

MR. MITCHELL: Sir? 

THE COURT: You want to note an objection to the denial of 

10, do you not? 
MR. MITCHELL: Yes, sir. 

THE COURT: Eleven is granted in substance. 

Twelve is granted in substance. 

And 13 is denied, and I will note your objection. 

Counsel will read their prayers. 

x ae 

JUDGE'S CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, in order that 
you may follow the logical sequence of this charge, the Court is going 
to break it down into approximately four divisions. The Court will | 
instruct you generally in the law concerning all criminal ¢ases, and 
enunciate the principles which apply thereto. The Court will then 
instruct you in the nature of the charges which are brought by the 

xindictment. The Court will then discuss with you the defenses raised. 

And the Court will indicate the possible verdicts which you are entitled, 
by virtue of the charges and the defense raised, to reach in this 
particular case. 

Accordingly the Court charges you that the indictment in this 
case, which as originally filed contained 11 counts, has by the course 
of the testimony and the direction of the Court been reduced for your 


consideration for the consideration of the first count, the second count;° - 
the eighth count and the ninth count. 
With regard to the counts which are not presented to you, you 


have no concern. They were dealt with as matters of law and are not 
before you. In order that there will be no confusion, the Court has gone 
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to the problem and extent herein of taking out and excising those 
counts which will not be submitted to you, and the Court will send ac- 
cordingly the first count, the second count, the eighth count and the 
ninth count; and you will be expected to return verdicts on each of 
those four counts. : 

The Court instructs you that the indictment is but a formal 
accusation of crime against the defendants. The allegations therein 
are in no sense evidence of crime against the defendants. The indict- 
ment merely forms the charges, the specific charges to guide the 
Court and the jury and the parties concerned. 

The law in the first instance presumes the defendants to be not 
guilty of the offenses with which they stand charged. The presumption 
of innocence means it is a presumption of the law that the defendants 
did not commit the offenses of which they are charged here. And this 
presumption should continue and prevail in the minds of the jury in 
such a way as to cause you to find the defendants, either one or both, 
not guilty unless from all the evidence in the case the jury are con- 
vinced beyond a reasonable doubt that the defendants did commit the 
offenses, either one or all or some parts of them, as the Court will 


instruct you later. 


The burden of proof is upon the prosecution to establish the 


guilt of each defendant beyond a reasonable doubt, and that burden con- 
tinues from the beginning to the end of the trial, and it applies to every 
element necessary to constitute the crime. } 

A reasonable doubt means such a doubt as will leave the 

juror's mind, after a candid and impartial investigation of all 
the evidence, so undecided that the juror is unable to say that he has 
an abiding conviction of the defendant's guilt, or such a doubt as in the 
graver and more important transactions of life would cause a reason- 
able and prudent man to hesitate and pause. If the evidence fails to 
come up to this standard, it is such as to warrant such a doubt. And if 
you have such a reasonable doubt, the law says the defendant shall have 
the benefit thereof; and in such case your verdict should be, '"Not 





367 
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guilty.” 

The words "reasonable doubt" must be given their usual or 
ordinary meaning. A doubt must not be trivial or whimsical or based 
on groundless conjecture. It must be one that arises out of the 
evidence or from the lack of evidence, and one which appears to you to 
be reasonable in the case. 

If you can reconcile the evidence with any reasonable hypothesis 
consistent with the innocence of the defendants, you should do so, and in 
that case your verdict would be "Not guilty." 

As the jury, you are instructed that you are the sole judges of 
the credibility of the witnesses who have appeared before you. And you 
should accord to the individual witnesses and the testimony given by 
them that degree of credit and effect which in your honest judgment you 
think they ought to have, taking into consideration insofar as you are 

able so to, from the manner and appearance of the witness 
upon the stand, whether the testimony be frankly and honestly given, 
the apparent intelligence or lack of intelligence of the witness, his 
opportunity and ability to observe the facts that transpired within his 
presence, his capacity to remember what at prior times he has 
observed, and his ability to express accurately and to communicate to 
you, through the medium of words, that which passed within his 
observation; also what, if any, interest a witness has in the outcome 
of the case, and whether on that account he has colored in any way the 
facts related in his testimony, and, again, whether or not there be 
manifested by any particular witness any bias, prejudice or feeling for 
or against and, if so, whether or not that colored his testimony one way 
or the other. 

If you believe that any witness has knowingly and willfully 
testified falsely as to any fact or facts material to the issue on trial, 
you may reject all or any part of the testimony of such a witness. That 
rule of law, however, does not prevent you from giving weight to such f 
parts of the testimony of such a witness as you may find to be trust- , 
worthy and reliable. Thus you may find parts of the testimony to be 
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supported and corroborated by other evidence in the case which you 
may believe to be true, and this even though you may find other parts 
of such testimony to be untrue. | 

368 You will recall in this particular case two witnesses have 
been offered by the defendants to impeach the testimony of the witness, 
Private Bigelow, who appeared and testified for the Government; and 
in two instances issues of fact were framed, and those are issues for 
you to decide in light of what the Court has just charged you concerning 
the quality of the testimony of witnesses who appeared before you. 

You are also instructed that where a witness has a direct 
personal interest in the result of a case, the temptation is strong to 
color, to pervert or to withhold the facts. A deep personal interest 
which a witness may have in the result of the case should be considered 
by you in weighing the evidence and determining how far or to what 
extent, if at all, it is worthy of credit. , 

While we are in the field of witnesses and their testimony, in 
this particular case Sergeant Foran, a member of the Metropolitan 
Police force, appeared and testified, qualified under the examination as 
an expert witness in the field of gaming or gambling, and was permitted 
to express opinion testimony. 

The Court instructs you that a person who by education, study 
and experience has become an expert in any art, science or profession, 
and who is called as a witness, may give his opinion as to such matter 
in which he is versed, which is material to the case. You should con- 
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‘ if any, given for it. You are not bound, however, by such an opinion. 
ps Give to it the weight which you deem it entitled, whether it be great 
or slight; and you may reject it if in your judgme at the reasons given 


for it are unsound. 

The Court also instructs you that every fact necessary to con- 
stitute the offense charged must be proved beyond a reasonable doubt; 
and if there is a reasonable doubt as to any such fact, you shall acquit. 
The result of the evidence must be to exclude every reasonable 
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hypothesis of innocence and be consistent with the guilt of the accused. 
And you are not at liberty to guess. And where a fact is susceptible of 
two interpretations, one of which is consistent with the innocence of the 


accused, you must adopt the one of innocence. 

The Court instructs you that those are matters which apply 
generally in criminal cases. The Court next wants to go into the 
framework of the indictment and discuss with you what it is the indict- 
ment charges. 

The first count of this indictment charges the offense of con- 
spiracy, and it alleges in substance that between the period of March 1, 
1957 and continuously thereafter until on or about May the 29th, 1957, 
and within the District of Columbia, and at a place or places unknown 
to the grand jurors, Robert L. Taylor, Louis E. Beecham and James 

Allen, who are hereinafter referred to as the defendants, 
feloniously, willfully and corruptly conspired and agreed together, and 
with other persons to the Grand Jury unknown, to commit offenses 
against the United States, that is, to commit offenses in violation of 
Title 22, Section 1501 and 1502, District of Columbia Code, 1951 
Edition. 

Very broadly speaking, the charge laid there is a charge of 
conspiracy to violate the gambling laws of the District of Columbia. 

There follows after the body of the charge a series of aver- 
ments known as "overt acts." They are 12 in number and are a part 
of the charge of conspiracy; and the Court will instruct you concerning 
them in just a moment. 

The second count charges the offense known generally as 
promoting a lottery. And the Court instructs you that the numbers 
game is a lottery. 

And the eighth count charges that 

"On or about May 29, 1957, within the District of Columbia, 

Robert L. Taylor knowingly had in his possession and under his 
control notations, records, receipts, tickets, certificates, bills, 
slips, tokens, papers and writings, used and to be used and adapted, 
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devised and designed for the purpose of playing, carrying on and 
conducting a lottery known as the numbers game." . 

371 We know that charge locally as being in possession of 
gambling slips and paraphernalia. The eighth count charges the defend- 
ant Robert L. Taylor with that alleged crime, and the ninth count in 
Similar language on the same date, May the 29th, 1957, charges the 
defendant Louis E. Beecham. | 

Now the first count, as the Court said, charges the offense of 
conspiracy. You might naturally ask yourselves, "What is the crime 
of conspiracy ?"" "What does it mean?" | 

The conspiracy statute under which this indictment is drawn, 
under a provision of the United States Code, being Title 18, Section 
371, provides: | 

"If two or more persons conspire, either to commit 

any offense against the United States or to defraud the 

the United States in any manner or for any purpose, 

and one or more of such parties do any act to effect 

the object of the conspiracy, each of the parties to 

such conspiracy shall be deemed guilty of a violation 

of this statute.” 7 

Paraphrasing that statute for what its applications would be 
here, it would be, if two or more persons conspire to commit any 
offense against the United States -- | 

And as an aside, parenthetically, since Congress is the 

\ 372 legislative body for the District of Columbia, to violate the 
gambling laws of the District of Columbia has been construed to be an 
offense against the United States. 

-- in any manner or for any purpose, and one or more of 
such parties do any act to effect the object of the conspiracy, each of 
the parties to such conspiracy shall be deemed guilty of a violation of 
this section. . 

A conspiracy is a combination of two or more persons to 
accomplish a criminal purpose, by concentrated action, that is, to 
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commit a crime by concentrated action. In other words, conspiracy is 
a partnership in crime. 

This is a very ancient crime which came to us from our English 
ancestry. Originally there a mere combination, confederation or agree- 
ment of two or more persons to commit an offense constituted a crime. 
That was never the law in the United States. Under the American 
jurisdiction and conception of jurisprudence, beyond the agreement, con- 
federation, combination, there had to be the doing on the part of one who 
was a member of that combination, confederation or agreement, an-overt 
act to carry it into effect. And I shall instruct you a little more concern- 
ing that. 

You will note at the outset that conspiracy is a crime that can- 
not be committed by a single person, a single human being. It must be 
done by two or more persons. This particular charge that you are to 
pass upon charges that three persons -- the defendant Robert L. Taylor, 

the defendant Louis E. Beecham, and one James Allen, who has 
not been apprehended, together with persons to the Grand Jury unknown, 
did conspire to commit an offense against the gambling laws of the 
United States. 

It is not necessary to show that the persons charged with a con- 
spiracy met together and entered into any formal agreement. It is 
sufficient to show that they tacitly came to a mutual understanding to 
accomplish an unlawful design. 

Such an understanding need not be shown directly. Ordinarily 
a conspiracy is characterized by secrecy. The agreement may be 
inferred from circumstances, such as the conduct of the parties and the 
acts done by the accused persons. Such an agreement may be inferred 
from the fact that two or more persons are acting together in an 
endeavor to accomplish an unlawful result. 

A conspiracy to commit a crime is an offense that is separate 
and distinct from the crime itself. And the Court instructs you that the 
first count, which charges a conspiracy to violate the gambling laws of 
the District of Columbia, is a separate charge from the second count, 
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which charges the promoting of a lottery. 


In order to justify a conviction on a charge of conspiracy, 
two elements must be established and established beyond a reasonable 

doubt: First, that a conspiracy, that is, an agreement, was 
created in the manner which the Court has just indicated; and second, 
one or more of the conspirators did so act to effect the object of the 
conspiracy. That is, that one or more of the conspirators took some 
step in the direction of accomplishing the aim of the conspiracy. 

Such an act is known as an overt act. The overt act need not 
be a criminal act. It may be an innocent act standing by itself. But if 
it has a tendency to accomplish the purpose of the conspiracy, it is 
sufficient as an overt act. 

It is sufficient to prove a single overt act, even though several 
overt acts may be alleged in the indictment. In this particular first 
count of this indictment there are 12 overt acts. It is only required 
that when you are convinced and convinced beyond a reasonable doubt 
that a conspiracy existed, that some member of the group did any one 
of the acts charged and carried into effect. If it did, then the con- 
spiracy will be complete, provided you find that and find it beyond a 
reasonable doubt. | 

And, speaking of the overt act, the word also means a 
manifest act, something that is openly done. It may be as innocent as 
posting a letter, making a surveillance, or doing something that carries 
out the object of the conspiracy. : 

It is not necessary in order to convict the defendants on a 
charge of conspiracy that they shall have been a member of the con- 
spiracy from the beginning. Different persons may become members 
of a conspiracy at different times. They may perform different parts 
in it. They need not be aware of all the ramifications of the conspiracy, 
or all of its details. | 

If any defendant knows of a conspiracy and purposely took 
some part, large or small, in carrying it into effect, he becomes part 
and parcel of it and may be found guilty of conspiracy, provided you 
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believe the evidence beyond a reasonable doubt. The fact that he may 
not have been in the conspiracy at its inception or beginning, or that he 
may have taken a minor part, or that he may not have known all of the 
conspirators, is immaterial, as is also the fact that he may become a 
party to it at a later stage in its progress. 

It has been said that a conspiracy may be established by 
circumstantial evidence or by direct evidence. A common design is the 
essence of the crime, and this may be made to appear when the parties 
steadily pursue the same object, whether acting separately or together, 
by common or by different means, or by ever leading to the same 
unlawful result. 

If the parties acted together to accomplish something unlawful, 

a conspiracy is shown, even though individual conspirators 
may have done acts in furtherance of the common unlawful design apart 
from and unknown to the other conspirators. 

All of the conspirators need not be acquainted with each other. 
They may not have been previously associated together. One defendant 
may know but one member of a conspiracy; but if knowing that others 
have combined to violate the law, a person knowingly cooperating to 
further the object of the conspiracy becomes a party thereto. 

The Court has used the term "overt act" in connection with 
conspiracy, and the Court charges you that an overt act means an act 
or acts done by one, two or all of the defendants for the purpose of 
furthering or carrying out the object of the conspiracy. 

To repeat, it is only necessary that at least one overt act be 
done by some member of the conspiracy to complete the offense charged 
in the indictment. 

You are instructed that defendants charged with the crime of 


conspiracy are legally responsible for all the consequences which may 


naturally flow or necessarily flow from the conspiracy. And if the 
defendants or the defendant, as the case may be, if you find that one 
defendant did combine with the missing defendant, Allen, or with 
others to the Grand Jury unknown, if you find they did combine and 
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confederate with others to accomplish an illegal purpose, 
each defendant is liable criminally for anything done by his confederates 
in the execution of the common design, even though what was done was 
not intended as a part of the original design or common plan. This 
means that a conspirator is responsible for the means employed by 
his fellow conspirators in accomplishing the unlawful purpose of the 
conspiracy, though not specifically agreed upon. Further, the rule 
applies even though one defendant was absent at the time of the commis- 
sion of the act in question. . 

This rule of criminal responsibility for the acts of others is 
subject to the reasonable limitations that the particular act of one 
party for which his associates and confederates are held to be liable 
must be shown to have been done for the furtherance of the common 
object and design for which they combined together. : 

You are instructed that the declarations and acts of one of the 
parties during the pendency of an illegal enterprise are not only 
evidence against the party making the statements or performing the 
acts, but are evidence against the other parties to the conspiracy as 
well; and when the statement is proven, the other parties are as much 


responsible under such declarations and acts.as though the acts and 


declarations were made by themselves. 

That in a very general way covers the offense of conspiracy. 

Now the Court wants to instruct you that if you find that the 
defendants were only players, then you cannot convict them of a con- 
spiracy charge, in count one, or the charge of operating a lottery, in 
count two. 

You are also instructed that an admission or confession by 
one of two defendants jointly charged and tried for the same crime or 
crimes is inadmissible against the other when made in his absence and 
after the crime was committed. Elaborating on that so you will appreci- 
ate how it ties in with the charges here, the general rule of law is that 
a person jointly charged with another, on the theory of aiding and 
abetting that person in the commission of an offense, cannot bind his 
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co-defendants by a statement made by him out of the presence of his 
co-defendants. That is on the theory that the one has a right to be 
confronted by his accuser and be able to hear the entire accusation, and 
either to deny it, remain silent, or to acquiesce in it. 

In other words, where two are jointly charged, as is true in 
this next count that I will refer to, promoting a lottery, then the state- 
ment of one made outside the presence of the other does not bind the 
other who was not present when the statement was made. 

It is different, however, in the field of conspiracy. If you 
believe and believe beyond a reasonable doubt that a conspiracy existed, 

379 on the broad concept that they are partners in crime, then the 
statements of one made out of the presence of the others, which further 
the aims of the conspiracy, are equally binding upon all others despite 
the fact they were not present when the statements were made. And the 
actions of one conspirator outside the presence of the others, which 
further the conspiracy, likewise bind all members to the conspiracy. 

Now the second count charges an offense known locally as 
promoting a lottery. The statute is rather broad and I will read it for 
you, and then I will paraphrase it and I will also point in particular to 
the elements which are involved in this case. Title 22, District of 
Columbia Code, Section 1501, reads as follows: 

"If any person shall, within the District, keep, set up or 
promote, or be concerned as owner, agent or clerk, or in any 
manner in managing, carrying on, promoting or advertising, 
directly or indirectly, any policy lottery, policy shop, or any 





lottery, or shall sell or transfer any chance, right or interest, 
tangible or intangible, in any policy lottery or any lottery, or 








shall sell or transfer any ticket, certificate, bill, token or “ 

other device, purporting or intended to guarantee or to assure 

to any person or entitle him to a chance of drawing or obtaining ° 
380 a prize to be drawn in any lottery, or in a game or device : 


commonly known as policy lottery or policy, or shall for himself 
or for another sell, transfer or have in his possession, for the 
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purpose of sale or transfer, a chance or ticket in or share of 

a ticket in any lottery or any such bill, certificate, token or 

other device, he shall suffer the punishment pepeiges for by 

the statute." 

And the statute continues: 

"The possession of any copy or record of any such chance, 
right or interest, or of any certificate, bill, token or other 
device, shall be prima facie evidence that the possessor of 
such copy or record did, at the time and place of such possession, 
keep, set up or promote, or was at such time and place concerned 
as owner, agent or clerk, or otherwise, in managing, carrying 
on, promoting or advertising a policy lottery, policy shop, or a 
lottery." 

The second count is a very brief charge, and the Court will 
read it to you. It reads: 

"Continuously during the period from about March 1, 1957 
to about May 29, 1957, within the District of Columbia, Robert 
L. Taylor, Louis E. Beecham and James Allen were concerned 
as owners, agents and clerks, and in other ways, in managing, 
carrying on and promoting a lottery known as a numbers 
game." } 

Now as against that the statute, as the Court has indicated, 
provides generally against one being an owner, agent or clerk, or in 
any other manner in managing, carrying on or promoting or advertising, 
directly or indirectly, any lottery, of which the Court charges you asa 
matter of law the numbers game is a device. The Court charges you 
that a lottery, broadly speaking, is anything upon which a return to 
another is dependent upon chance or, as the statute itself says, 
“purporting or intended to guarantee or to assure to any person or 
entitle him to a chance of drawing or obtaining a prize to be drawn in 


any lottery, or shall for himself or for another sell, transfer or have 


in his possession, for the purpose of sale or transfer, a chance, a token 
or other device. 
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Now the Court has told you previously that one who plays -- 


the customer, if you will call him such -- is not a party to this charge. 
It is quite analogous to the days when the National Prohibition Act was 
in effect. Though one could not have a sale without a seller anda 
purchaser, the purchaser or customer was never guilty of a charge of 
sale. And, by the same token, one who plays numbers, the customer, is 
not a party to this charge. That is one of the defenses raised in this 


382 


case. Another is that if a man did merely a ministerial act 


of his own, independently of being associated with others, and was not 
aiding or abetting others in the commission of this alleged violation, 
he would not be liable to the charge. 


charges, 


follows: 


Now the next count is the eighth count, and the eighth count 
under Title 22, Section 1502. The statute involved reads as 


"If any person shall within the District of Columbia 
knowingly have in his possession or under his control 
any record, notation, receipt, ticket, certificate, bill, 
slip, token, paper or writing, current or not current, 
used or to be used in violating the provisions of Section 
22-1501" -- 


which is the section the Court just read to you and instructed you in; ° 


and the statute continues: 


"Title 22-1504 or 22-1508, he shall upon conviction 
suffer the punishment provided for by the statute. 
And the statute continues: 
"For the purpose of this section, possession of any 
record, notation, receipt, ticket, certificate, bill, slip, 
token, paper or writing shall be presumed to be knowing 
possession thereof." 
Accordingly the Court charges you that this section charges in 


broad language the unlawful possession of gambling or gaming slips or 


383 


other devices, tokens and papers, and provides that if one has 
in his possession, for the purpose of the section, possession of 
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any record, notation, receipt, ticket, certificate, bill, slip, token, paper 
or writing, it shall be presumed to be knowing possession thereof. 

Accordingly the Court charges you that you must find and: be 
convinced, and convinced beyond a reasonable doubt from the evidence, 
that the defendant Robert L. Taylor did, on the date on or about May 
29th, 1957, knowingly -- meaning with specific intent and knowledge 
thereof, not accidentally or by inadvertence -- have in his possession 
and under his control notations, records, receipts, tickets, certificates, 
bills, slips, tokens, papers and writings -- and that means either some 
or all or any part of those that are described -- whether those tickets, 
certificates, bills, slips, tokens, et cetera are current or have been 
used or apply to other days, or what the situation was. The statute says 
"used and to be used, and adapted, devised and designed for the purpose 
of playing, carrying on or conducting a lottery known as the numbers 
game." 


If you believe he did possess the articles described in the 


indictment as they conform to the evidence, and believe it beyond a 
reasonable doubt, it would be your duty to find him guilty. On the other 
hand, if you have a reasonable doubt which is based upon the evidence, 
or the lack of evidence, that he possessed it in the sense the statute 

describes them, or he did not possess them at all, it would be 
your duty to acquit. | 

Now the ninth count charges the defendant Louis E. Beecham 
with what is tantamount to the unlawful possession of gambling slips 
and gaming devices on the date of May 29th, 1957. And the instruction 
that the Court gave you concerning the eighth count as respects the 
law is also applicable to this ninth count. : 

The Court wants to move from the general instructions given 
on the charge to the elements which are raised in defense. In this 
particular case, as the Court gathers, there is a general denial entered. 
There is also the defense that in one instance one of these defendants 
was acustomer or a player, and was not engaged as an owner, agent, 
clerk, under the statute, and therefore was not amenable to the charges 
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brought. If you believe that and are convinced of it, of course you 
should return a verdict of not guilty in behalf of either that one or both 
of these defendants. 

On the other hand, if you believe, as the Court has instructed you 
concerning the elements of possession and promoting a lottery and 
conspiracy, and believe it beyond a reasonable doubt, it would be your 
duty to return a verdict of guilty. 


385 Another defense raised is the defense of a general denial. Under 
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the system of law in American jurisprudence it is not required of the 
defendants that they shall prove their innocence. Our rule is the op- 
posite. It is required of the Government that the Government convince 
you beyond a reasonable doubt of their guilt. The moment they enter a 
plea of not guilty, which was done in this case, they automatically put 
that defense in issue. 

They are not required to take the stand and testify in their own 
behalf. They may rely upon that defense and compel the Government to 
prove their guilt beyond a reasonable doubt. The fact that they have 
not taken the stand in this case does not give you license to indulge any 
inference or presumption concerning their reasons for not going on the 
stand. They have put their defense in. It is up to the Government to 
prove their guilt. And accordingly that defense is the defense of general 
denial. 

Two witnesses have been introduced by the defendants -- a photo- 
grapher and the proprietor of the Academy Pool Room -- to testify con- 
cerning two elements which appeared in the testimony of the Govern- 
ment’s witness, Mr. Bigelow, as to whether there was a premises in 
the District of Columbia known as 639 T Street, Northwest, and whether, 
as I recall -- and again may I say to you that where the Court's recollec- 
tion of the testimony differs from yours, or differs from the recollection 
of counsel as they argue the facts to you from the record, you are in- 
structed that your recollection governs over that of the Court or counsel; 
you are the sole judges of the testimony, and that is your exclusive 
function. 
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This particular Court makes a practice never to comment upon 
the evidence and does so seldom, unless it is to make clear a principle 
of law, which I am doing at the moment. 


As T recall, there was that one issue, whether there was a prem- 


ises, a private dwelling, known as 639 T Street, Northwest; whether 
the Academy entrance was known as 624 T Street or 626 T Street; and 
whether a man standing within the Academy Pool Room could see others 
going into what has been described in the evidence as Tim's Hot Dog 
Stand, of which I very frankly cannot remember the number. 

Those are issues introduced to affect the credibility of the witness 
Bigelow. And it is a question for you to say whether he has been im- 
peached, whether he has been impeached on a material matter. And 
that matter is left entirely for your determination. 

Now moving into the field of verdicts, the jury is instructed that 
each count of an indictment is the same as though it were a separate 
indictment, and then all four indictments were consolidated for a single 
trial. In other words, you will be required to return verdicts on each 

387 of the four counts which are submitted to you. To recapitulate, 
you will recall the first count charges conspiracy, the second count 
charges the promoting of a lottery, and the 8th and 9th counts charge the 
offenses of possession of tickets, devices, slips, tokens, et cetera, 
used in a numbers game. | 

Accordingly, on this first count, which charges conspiracy, since 
it charges that the defendant Robert L. Taylor and the defendant Louis 
E. Beecham, and James Allen, and also describes "and with other 
persons to the Grand Jury unknown," committed this offense, if you are 
convinced and convinced beyond a reasonable doubt of their guilt, you 
may return a verdict of guilty as indicted to the first count, against 
either one or both defendants. | 

As the Court said to you, conspiracy is a crime that a single 
person cannot commit. It must be done by two. If only two are 
alleged, it would mean, with two standing trial, you would either have 
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to acquit both or convict both, depending upon the evidence. The allega- 
tion is that beyond the two defendants on trial there was also James Allen 
and other persons to the Grand Jury unknown -- which raises an issue of 
fact for you. 

The Court instructs you, therefore, that on the first count you may 
return verdicts of not guilty as against both, you may return verdicts of 
guilty as to each, or you may find one guilty and the other not guilty. 

388 If that is such, it is on the theory that you find beyond a reason- 
able doubt that there was the conspiracy shown, and the one against whom 
the verdict of guilty is returned did conspire, confederate, combine, 
associated with either James Allen or with persons to the Grand Jury 
unknown. 

Now in the second count, this charges the promotion of a lottery 
in which the three -- Robert L. Taylor, Louis E. Beecham and James 
Allen -- are charged. As I told you in this particular count, you must 
not accept as any evidence against either Robert L. Taylor or Louis E. 
Beecham any statements attributed to the defendant Allen, who is not 
on trial before you; nor can you attribute any statements made out of 
the presence of either Taylor or Beecham as applicable to Taylor or to 
Beecham. Accordingly on this count you may return verdicts either of 
not guilty as to both, or guilty as to one and not guilty as to the other, 
or guilty as to both. 

Now in the single count, the 8th count, there is but one defendant 
charged, and accordingly your verdict must be either a verdict of guilty 
or a verdict of not guilty. 

In the Sth count there is a single charge brought against the un- 
lawful possession of Louis E. Beecham, and accordingly your verdict 
there must be either not guilty or guilty. 

389 The mere fact that the Court has interposed and changed around 
those verdicts doesn't indicate for a moment any position the Court has 
in the matter. It is done simply by way of simplification to tell you 
what your possible verdicts are. Soto recapitulate them -- 

On the first count, you may find both defendants guilty, you may 
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find both defendants not guilty, you may find either one defendant guilty 
or the other defendant guilty, on the theory, since two must be charged, 
you found that by the verdict of guilty they were associated and conspired, 
confederated, with James Allen or with other persons to the Grand Jury 
unknown. 

In the second count, you may return verdicts either of guilty as 
to both, not guilty as to both, or guilty as to one and not guilty as to the 
other. 

Where a Single defendant is charged, your mat necessarily 
must be either a verdict of guilty or a verdict of not guilty. 

When you retire, you will select from among your number a fore- 
man or forelady to conduct your deliberations for you. And when you 
have reached a unanimous verdict you will file back into the open court, 
Stand in the presence of the defendants, and announce your verdict 


through your foreman or forelady. 


390 The exhibits in the case will be assembled -- they are a part of 


the case -- and on your request through your foreman they will be sent 
to the jury room and can be used in connection with your deliberations. 

And you will understand, of course, that your verdict must be a 
unanimous verdict in which all 12 have agreed, on each of the four counts. 

Before you retire, will counsel come to the panty 

(At the bench:) : 

THE COURT: Are there any additional special requests for in- 
structions from either side, or are there any objections to any portions 
of the charge as given, to which counsel on either side desire to call the 
attention of the Court? First the Government. 

MR. FLANNERY. The Government is entirely satisfied with the 
charge. 

THE COURT. Now the defense? 

MR. MITCHELL. IfYour Honor please, the defense first objects 
to Your Honor's charge generally and specifically states that Your Honor 
committed error or prejudiced the defendants in your charge to the jury 
when you related to the jury about prima facie evidence. It is the 
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position of the defendants, if Your Honor please, that that is improper. 

THE COURT: Let us get the record. The Court has quoted that 

directly from the statute and I instructed the jury accordingly. The 
391 objection will be overruled and the objection will be noted for the 
record. The motion will be overruled. 

MR. MITCHELL. Secondly, Your Honor charged the jury that 
the possession of an object, I suppose we might say, that is, the pos- 
session of a paraphernalia or numbers object, and then I believe citing 
from the statute said it would be presumptive knowingly having, or some- 
thing to that effect. 

THE COURT. What the Court said -- and I will put it for the 
record. Let me get it exactly as quoted. The Court said that in Title 
22, District of Columbia Code, 1502, the statute provides, quote: 

"For the purpose of this section, possession of 
any record, notation, receipt, ticket, certificate, 
bill, slip, token, paper or writing shall be presumed 
to be knowing possession thereof." 

MR. MITCHELL. Yes, sir. At no time did Your Honor suggest 
or Say to the jury that they had to first find that these things were in 
fact the objects referred to or the things referred to in the statute. As 
you will recall, it is part of the defense -- 

THE COURT. _ I will be glad to give that instruction. 

MR. MITCHELL. Next, if Your Honor please, which is in 
furtherance to what I just said to you about the presumption, knowing 

392 possession, I suggest to the Court that the Court in effect told the 
jury that the papers are in fact numbers slips. I dare say that what 
Your Honor intends to instruct them will take care of that. 

THE COURT. Yes. 

MR. MITCHELL. Next, Your Honor stated initially that if the 
jury believed that the defendant was a player, then of course -- 

THE COURT. If what? 

MR. MITCHELL. That the defendant was a player. 
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THE COURT. Oh. . | 

MR. MITCHELL. You may have named the defendant. Iam not 
certain. . 

THE COURT. No. I used the broad expression, "player." I 
took it from your own charge. In fact, the Court quoted your request 
for instruction No. 11 verbatim. , 

MR. MITCHELL. I have it in the singular, and perhaps I am 
mistaken about that. , 

THE COURT. Mr. Reporter, the instruction says "players" -- 
plural. 

MR. MITCHELL. I can very well be mistaken. 

THE COURT. I will read it again. I will be glad to. 

MR. MITCHELL. I would suggest that I do request that, in ad- 
dition to that , that you tell them if there is reasonable doubt. 

393 THE COURT. I will be glad to. | 

MR. MITCHELL. Next, in respect of conspiracy, .you said to the 
jury that they might find one of the defendants guilty -- the possible 
verdicts -- one guilty and one not guilty. We respectfully submit, if 
Your Honor please, that the proper charge would be that if they find that 
any one of these defendants was not, because -- 

THE COURT. Was not what? 

MR. MITCHELL. That any one of these defendants was not 
engaged, because the only thing -- 

THE COURT. Engaged in what? , 

MR. MITCHELL. In concert and in conspiratorial conduct with 
the other two. : 

THE COURT. The other two? : 

MR. MITCHELL. Yes. There is another person named -- Allen. 

THE COURT. The indictment says with other persons unknown 
to the Grand Jury. | 

MR. MITCHELL. I appreciate that, and that is why I want to call 


to your attention there is no evidence in this case there were any persons 
unknown to the Grand Jury. | 
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THE COURT. I don't want to invade the field of the jury. But 
there was evidence of activity around Tim's Hot Dog Stand and other 
places. 

394 MR. MITCHELL. I certainly respect Your Honor's observation. 
But my position is with respect to this point, that the Government offered 
no evidence that there was anyone else engaged in the so-called alleged 
activities. 

THE COURT. All the Court can say is there was testimony in 
the case from which the jury may infer the activity, or other activity. 

I won't invade their field. It is up to them. 

But do you want to complete your instruction? -- 

"If you find any of these defendants was not engaged 

in concert or conspiratorial conduct" -- 

And then what? 

MR. MITCHELL. That they are all not guilty. 

THE COURT. Then what? 

MR. MITCHELL. Then both are not guilty. 

THE COURT. You say "if you find that any one of these, '' you say 
"both" are not guilty? How do you want to complete it, to get the context 
straight? 

MR. MITCHELL. [If you find that either -- 

THE COURT. If you find that either one of these defendants was 
not engaged in concert or conspiratorial conduct -- then what? 

MR. MITCHELL. The only additional person would have to be 
Allen. 

THE COURT. Give me your request. I want to get it to the jury. 

395 MR. MITCHELL. WouldYour Honor be kind enough to read your 
notation as far as you have gone? 

THE COURT. "If you find that either one of these defendants was 
not engaged in concert or conspiratorial conduct" -- 

Give me the request you want to make, and if it is proper I will 
act on it. 

MR. MITCHELL. "That the defendants" -- 
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THE COURT. Tell me what your instruction is. I want to give it. 

MR. MITCHELL. Your Honor interrupts me and cuts me off, when 
Tam trying to convey my thought. 3 

THE COURT. I won't interrupt you. Give me the request for in- 
struction, and I will take it down in shorthand. : 

MR. MITCHELL. "If you find that either of the defendants did not 
engage in conspiratorial conduct, together with the defendant Allen who 
is not present, and is not part and parcel of an arrangement or agreement 
common to all of the defendants named in the indictment, then you must 
find the defendants, Beecham and Taylor, not guilty of Count 1 of the 
indictment." That is from the Kotteakos case, Your Honor. 

MR. FLANNERY. Your Honor, that is not the law. 

THE COURT. It is a question of English. 

396 MR. FLANNERY. What he is Saying is if you find one: Setendaut 
not guilty of conspiracy, you must necessarily find the other not guilty. 
That is not the law. 

THE COURT. He has the essence of it. It ale the ae 

MR. FLANNERY. But what he is driving at is he is trying to get 
the jury to interpret the law this way, that they must find both guilty of 
conspiracy. I think it might confuse the jury, the way that is worded. 

It confuses me. 

THE COURT. That they must find either the defendant Taylor or 
Beecham not guilty of Count1. I will be very glad to give it. 

MR. MITCHELL. That is not my request. It is that they must 
find both of them. : 

MR. FLANNERY. That would confuse the jury. 

MR. MITCHELL. I think it is consistent with nical No. 5, 
which Your Honor granted. 

THE COURT. I will give 5 and read it to them directly. But 
that is not the law. The law is that they may find Taylor guilty of 


conspiring with Beecham, they may find Taylor guilty of conspiring with 


Allen, or persons unknown. I thought you had something 
in your request; but I will deny it for the record and note your objection. 
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Is there anything else? 

MR. MITCHELL. Well, I say, if Your Honor please, that the 

Court failed -- and I think I can shorten and expedite matters. 

THE COURT. Take your time. 

MR. MITCHELL. That Your Honor failed to give either in sub- 
stance or directly or specifically these requests -- 4, 5. 

THE COURT. Icovered all of those. Draw my attention. to one 
you think I did not. Iam going to give 5. 

MR.MITCHELL. Five I say you have not given. Four I say 
you have not given. Four is the prayer from the Kotteakos case, which 
says: 

"If you find as a fact" -- 

THE COURT. Let me See it. 

I will be glad to give 4. 

Now your next one. 

MR. MITCHELL. Eight was not given (handing). 

THE COURT. I gave that. Now your next one. I gave the sub- 
stance of it. 

MR. MITCHELL. Twelve was not given (handing). 

THE COURT. _ I gave you the privilege of arguing the general 
instruction in connection with the facts in the case. 

MR. MITCHELL. But Your Honor said you were going to grant it. 

THE COURT. Isaid I would grant it in substance, and you could 

argue it to the jury. 

MR. MITCHELL. No. 2 (handing). 

THE COURT. And make it also applicable to Taylor. 

MR. MITCHELL. And No. 3, Your Honor (handing). 

THE COURT. I will be glad to give it. I covered it. 

Is there anything else? 

MR. MITCHELL. And No. 7 (handing). There is a question of 
whether in substance. 

THE COURT. Igave it. No. 7 has been fully covered. These 
others have been covered; but I am glad to give them. 
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Is there anything else? 

MR. FLANNERY. No, Your Honor. 

MR. MITCHELL. There is this one. Your Honor stated to the 
jury -- and of course this would not be something that would involve an 
instruction -- but Your Honor stated to the jury that a would send in 
the exhibits upon their request. 

THE COURT. That is correct. 

MR. MITCHELL. My notion is that can only be done in the 
instance counsel agree. I would oppose that. 

THE COURT. Ohno. That will be overruled, : and note your 


objection. 


399 (Counsel having returned to trial tables:) 

THE COURT. Ladies and gentlemen of the jury, as the Court 
told you, the function in the trial of a case in American jurisprudence 
divide into two groups. The Court is the sole judge of the law and 
you must take the law as the Court gave it to you as applicable to this 


case. On the other hand, it is your sole function to find the facts. 
Now if the Court has used the expression, in referring to the 
statute, Title 22, Section 1502 -- 
"If any person shall within the District of Columbia 
knowingly have in his possession or under his control" -- 
And then begin a series of descriptive articles, namely -- 
“any record, notation, receipt, ticket, certificate, bill, 
slip, token, paper or writing, current or not current" -- 
And the statute repeats the same language, and I will elaborate on 
it to be sure we have covered every article -- 
"For the purpose of this section, possession of 
any record, notation, receipt, ticket, certificate, 
bill, slip, token, paper or writing shall be presumed 
to be knowing possession thereof." 
If the Court in charging you referred to these papers as numbers 
400 Slips -- and I don't have a distinct recollection of having said that -- 
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but if the Court did say it, you are instructed that you must find as a 
fact that whatever the papers are they come within the description of the 
statute. They must be a record, notation, receipt, ticket, certificate, 
bill, slip, token, paper or writing, and you must find and believe it 
beyond a reasonable doubt -- find it as a fact -- that they were numbers 
slips. 

You are also instructed that where the section of Title 22, Section 
1502, says, For the purpose of this section, possession of any record, 
notation, receipt, ticket, certificate, bill, slip, token, paper or writing 
shall be presumed to be knowing possession thereof,'’ you must first find 
that these things were in fact in the possession of either of the defendants, 
before you can apply, as the statute says, the presumption that they were 
in knowing possession. You must find it as a fact first, that they were 
in the possession of a defendant. 

The Court will also give you these additional instructions: 

You are instructed as to Count 2 of the indictment -- that is, the 
count charging promoting a lottery -- you must find that the defendants 
Taylor and Beecham acted jointly and together with one James Allen in 
conducting and carrying on a lottery game, that is, that they all partici- 

401 pated together in the same identical lottery. 

You are also instructed that as to Count 2 of the indictment if you 
find that the defendant Beecham was not acting jointly and together with 
the missing James Allen, then you must find both of defendants not guilty. 

You are also instructed that if you find as a fact that the evidence 
shows several or a number of conspiracies rather than the alleged single 
conspiracy here charged and that the defendants are not part of and com- 
mon to all of them, then you must find the defendants not guilty of Count 1 
of the indictment. 

You are instructed that if you find that any of the defendants did not 
participate in the scheme or plan alleged and had only knowledge of the 


illegal acts of others, you must find them not guilty of Count 1 of the 
indictment. 
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Now is there anything further from counsel? 

MR. FLANNERY. No, Your Honor. | 

MR. MITCHELL. No, Your Honor. 

THE COURT. Very well. Ladies and yenllamnan of the jury, you 
may now retire and consider your verdict. 

And for counsel's information and the jury, the Court is sending 
the four counts of the indictment, which are mimeographed and identical 
with the indictment itself, to the jury. 

(Accordingly at 11:15 a.m. the jury retired to consider of its 

402 verdict. ) | 


* * sd *, 
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(i) 
QUESTIONS PRESENTED 


1. Whether it was prejudicial error to admit in evidence, to 
prove the existence of a conspiracy and the joint operation of a lottery, 
the declarations and acts of a named but untried co-defendant, when it 
appeared as a matter of law that the conspiracy had not been established, 
and when it appeared that the declarations and acts were committed and 
made out of the presence of the defendants. 


2. Whether it is prejudicial error to admit in evidence over ob- 
jection testimony relating to statements or admissions made by one 
defendant, after his arrest and the termination of the conspiracy against 
another defendant, when it appears that there was no acquiesence thereto 


by the nondeclarant. 


3. Whether probable cause for the issuance of arrest and search 
warrants is adequately established by an affidavit which states that the 
affiant was told by a professed unsworn accomplice of another's com- 
plicity and that thereafter the affiant observed the suspected party, the 
Sum total of which observation was that the suspected party was seen on 


many occasions to talk to the declarant. 


4. Whether probable cause is established for the issuance of 
warrants of arrest and search by an affidavit which states that the party 
for whom the warrants are sought has been observed on several occasions 
to have been in the company of a suspected person together with other 
observations of conduct consistent with innocence. 


5. Whether evidence though obtained by arrest and search 
warrants is admissible when it appears that the warrants were but a 


pretext to search for evidence. 


6. Whether there is a sufficient showing of conspiracy when the 
necessary elements of that crime are not independently established but 
can only be inferred from evidence necessary to prove a substantive 


offense. 








(ii) 


7. Whether the evidence in this cause was Sufficient to allow for 
a conviction of the violation of Title 18, Section 371 of the U.S. Code, 
and the conviction of the violation of Title 22, Section 1501 of the D. C. 
Code. 


8. Whether the trial court committed prejudicial error in its 
charge to the jury. 
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JURISDICTIONAL STATEMENT 


The jurisdiction of this Honorable Court is invoked under Section 
1291 of Title 28 of the United States Code, and Rule 37 of the Federal 
Rules of Criminal Procedure. 





2 
STATEMENT OF THE CASE 


On May 29, 1957, the appellants Robert L. Taylor and Louis E. 
Beecham were arrested in the District of Columbia by officers of the 
Metropolitan Police Department for alleged violations of the District of 
Columbia lottery laws. These arrests were made pursuant to certain 
arrest warrants that had been issued by the United States Commissioner 
for the District of Columbia (J.A. 5, 6), upon the sworn application of 
three police officers that they had "firm belief’ that the appellants were 
“engaged in the operation of a policy lottery commonly referred to as 
the numbers game" (J.A. 18). At the time of their arrest the ap- 
pellants were searched by the officers. There was seized from the ap- 
pellant Taylor three one dollar bills that had allegedly been given to a 
person named James Allen by officer Bigelow earlier that day for num- 
bers play (J.A. 69-70) and some miscellaneous papers” (J.A. 84-85). 
The officer also seized from the appellant Beecham and from his taxicab 
certain papers® (J.A. 75-80). 


Following the arrest of the appellants, the Grand Jury in and for 
the District of Columbia returned an eleven count indictment against 
Taylor and Beecham (the appellants herein), and one James Allen. 
(J.A. 1-4) 


Count one of the indictment charged that during the period from 
March 1, 1957 to May 29, 1957, Taylor, Beecham and Allen conspired 
to commit offenses in violation of certain lottery laws contained in the 
District of Columbia Code. Twelve alleged overt acts by the three men 
were set forth as a part of this count. Count two of the indictment 


2 Three Moral Squad officers (Arville Carter, Jr., Houston M. Bigelow and 
Alton Thomas) jointly executed a lenghthy affidavit setting forth: certain alleged 
observations that they had made of the appellants, and of one James Allen, and 
of others, from the period March 1, 1957 to May 27, 1957; and, the alleged sale 
of chances in the numbers game that had been made by Allen on numerous occa- 
sions to Officer Bigelow. 


. Alleged record of numbers bets and numbers slips. 


3 Alleged numbers slips. 
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charged the three with the offense of "operating a lottery" during the 
same period mentioned in count one (violation of Title 22, Section 1501 
of the D. C. Code, 1951 Ed., as amended). In counts three, four, 
five and six of the indictment, it was charged that on certain different 
dates, within the same aforementioned period, James Allen sold to of- 
ficer Bigelow chances in a lottery. Count seven of the indictment 
charged James Allen with knowingly maintaining a gambling premises 

at 1928 Sixth Street, N. W. Count eight of the indictment charged 
Robert L. Taylor with having violated Title 22, Section 1502 of the D.C. 
Code, which is a misdemeanor statute, commonly known as the "posses- 
sion statute". |The appellant Beecham was charged with the same of- 
fense in count nine; and James Allen was similarly charged in count ten. 
In count eleven of the indictment James Allen was charged with engaging 
in the business of accepting wages without having previously paid the 
special tax required by Title 26, United States Code, Section 4411. 


James Allen, who was accused in the indictment* with the appellants 
was never arraigned or brought to trial in the court below. 


After the return of the indictment, but before the appellants were 
put to trial, they filed several motions: for severance (J.A. 7); to 
dismiss (J.A. 8); and, to suppress evidence (J.A. 8-9). After a full 
hearing before Chief Judge Laws (R. 403-469), the motions were denied 
(J.A. 10-12). : 


Thereafter, the charges set forth in the indictment came before 
the court below for trial before a jury (Judge Kirkland presiding). After 
a jury was sworn, the Assistant United States Attorney representing the 
government went into his opening statement (J.A. 40). In the course 
of it he said, "the Grand Jury has returned an indictment charging these 
two defendants and an absent defendant, one James Allen, who is not here 
today -"'(J.A. 40). Atthis point, counsel for appellant interposed and 
requested a conference at the bench out of the hearing of the jury (J. A. 41). 


4 In nine of the eleven counts thereof. 
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At the bench counsel for the appellants objected to the Assistant United 
States Attorney referring to the alleged acts of the missing defendant 
James Allen in his opening statement and the utilization by the govern- 
ment of any evidence relating to James Allen in the trial of the appellants 
(J.A. 40-41). The trial judge determined: that since the appellants 
who were before the court were charged jointly with the defendant James 
Allen in the conspiracy count of the indictment, it was entirely allowable 
for the government to prove anything it could concerning Allen upon the 
conspiracy count (J.A. 43); and, that the government could also show 

the commission of the substantive offenses by Allen. (R. 7). 


However, the trial judge at this juncture ruled that since counts 
seven, ten, and eleven related peculiarly to Allen, he would not allow 
these counts to go to the jury (J.A. 43). This ruling was made on the 
basis of the representation of the government counsel that there was no 
evidence that the appellants aided and abetted Allen in the commission 
of these alleged offenses. (J.A. 44). The government counsel did 
represent to the court that the counts charging Allen with sales of chances 
to Officer Bigelow on various dates” blended in with and were a part of 
the proof of the conspiracy case (J.A. 44). For this reason the court 
held that the evidence of the sales would be permitted (J.A. 44). There- 
after the attorney for the government was allowed to continue with his 
opening statement and refer therein to the alleged acts and declarations 
of Allen (J. A. 45-51). 


Before the government began putting on its proof the appellants 
renewed their motion to dismiss the indictment and their motion for 


severance (J.A. 51). These motions were denied. (J.A. 51). 


The prosecution witnesses were all members of the "Morals 
Division" of the Metropolitan Police Department. Private Houston M. 
Bigelow, the principal government witness testified that he joined the 
police force on January 28, 1957 and soon thereafter he was assigned to 
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Counts three, four, five and six of the indictment. 
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the investigation of the instant case. He stated that on March1, 1957, 
while in a pool room located at 624 T Street, N. W., he engaged James 
Allen in a conversation about dreaming numbers and then placed two 
numbers bets with him. (J.A. 53). He was then asked by the prosecutor, 
if he played numbers with Allen on other occasions during the month of 
March, 1957, and he stated that he did so fifteen times (J.A. 54). In 
answer to the same question about the month of April, 1957, he stated 
he played numbers with Allen on 22 different dates (J.A. 55). He then 
was: asked specifically about April 11, 1957, and he stated (over objec- 
tion) that he had made bets with Allen on that date and that during the 
transaction he had a conversation with him relative to accepting numbers 
that he (Bigelow) would obtain during the night, and that Allen agreed to 
accept them (J.A. 55-56). ; 


Officer Bigelow's further testimony on direct examination was: 
that on April 12, 1957, (over objection) (J.A. 56-57) he asked Allen for 
a numbers book and was told by him that he would give him one in a few 
days; that he played numbers with Allen on April 15, 1957, which bets 
purported to be his plays and some collected from other people (J.A. 57). 
That on April 16, 1957, he again as on the previous day, bet with Allen 
at 624 T St., N. W. (J.A. 57). On April 18, 1957, about noon, he 
again contacted Allen and placed bets, and later, at 2:45 p.m., saw 
Allen talk to appellant Taylor (J.A. 58); that on April 19, 1957, he played 
numbers with Allen, and in a conversation (over objection) was told by 
Allen that the numbers, including bets of that day, he (Bigelow) had given 
him were turned in to "Scrappy'(which is the nick name of the appellant 
Taylor) (J.A. 58); that on April 22, 1957, he played with Allen as 
previously, but in addition saw Allen and Taylor have a short conversa- 
tion in front of Tim's Hot Dog Stand after which they entered; on April 
29, 1957, at about 1:35 p.m., he met Allen at 1528 6th Street, N. W., 
and there made his numbers plays with him and left; but that 5 minutes 
later he met Allen coming into Tim's Hot Dog Stand as he (Bigelow) was 
leaving; and that he told Allen (over objection) thatthe place was closed, 


and that Allen said he knew it but that he was going in to turn in his work 
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to Taylor (J.A. 58-59); on April 30, 1957, about 1:00 p.m., he met 
Allen at 624 T Street, N. W., (pool room) and made his bets and at 

about 1:45 p.m., he saw Allen and Taylor have a brief conversation and 
then enter Tim's place; that about 2:40 p.m., the same day he saw Allen 
leave Tim's place and then saw Taylor go to a parking lot at the rear of 
the poolrocom where he met the appellant Beecham, who was driving a 
taxicab, and Taylor entered the cab with bulging pockets, and after having 
a brief conversation he left (J.A. 59-60); On May 1, about 1:00 p.m., he 
went to the poolroom and played his numbers with Allen, who left im- 
mediately and was not seen until about 1:40 p.m., at which time he was 
seen to meet Taylor in front of Tim's place and they both entered, but 
later Taylor left Tim's and met Beecham in the parking lot at the rear 
of the poolhall (J.A. 60-61); that on May 2, 1957, he went to 1928 6th Street, 
Street, N. W., and there placed his bets with Allen, and during their 
conversation Allen stated (over objection) that he was writing for a 

fellow named Scrappy, and that it wasn't necessary for him to have the 


exact money because Taylor would acceptashortslip (J.A. 61); later 


the same date about 1:40 p.m., he saw Allen and Taylor enter Tim's 
place, and at about 2:05 p.m., he saw Beecham drive past and onto the 
parking lot (J.A. 61-62); on May 6, 1957, he bet with Allen at 1928 6th 
Street, N. W., at about 12:40 p.m., and at about 1:40 p.m., he observed 
Alien and Taylor having conversation in front of Tim's place and then 
enter, that later on the same date at about 2:10 p.m., Beecham was seen 
to come into the 600 block of T Street, N. W., at which time Taylor 
handed him through the car window something wrapped in brown paper 
and then got into the cab where he remained for a few seconds and got 
out, Beecham drove away (J.A. 61-62); on the morning of May 7, he 
again played numbers with Allen; that later that day he saw Allen come 

to the 600 block of T Street "contact""® the appellant Taylor in front of 
the hot dog stand, there they had a brief conversation and then entered; 


. According to the witness whenever he used the word "contact" he some- 
times meant placing ones hands on another, and at other times it meant to engage 
in conversation (J.A. 71-72). 
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that thereafter that day he saw the appellant Beecham drive his cab in 
the neighborhood and that Taylor walked over and have a conversation 
with him; that after this Beecham drove to Wiltburger Street where 
Taylor "contacted" him (J.A. 62); on May 8, he placed number bets 
with Allen; and later that day he saw Allen come to the 600 block of 

T Street, N. W., and enter’the hot dog stand with Taylor; Taylor go 
across the street to 639 T Street’ with bulges in his pocket; Beecham 
drive his car and enter a parking lot in the rear of 624 T Street, N. W.; 
that Taylor "contacted" Beecham on the lot (J.A. 63-64); on May 9, he 
placed bets with Allen; he later saw Allen enter the hot dog stand and 

the appellant Taylor was there; later that day he saw Beecham drive his 
cab to the parking lot in the rear of 624 T Street and that Taylor “contacted” 
him there (J.A. 64-65); on May 13, 1957, he placed numbers bets with 
Allen at Allen's home and while there Allen gave him two regulation 
number pads for him to record his bets on; that later he saw Allen come 
to the 600 block of T Street where he "contacted" Taylor who was stand- 
ing in front of Tim's Hot Dog Stand and the two there entered together; 
still later he saw Beecham drive his cab in the neighborhood and park 
on the same parking lot that he had seen him on other dates and that 
Taylor entered the cab and had a short conversation with Beecham, after 
which he left (J.A. 65); on May 14, he made numbers bets with Allen; 
that later Allen "contacted" Taylor in front of Tim's and the two of them 
went in there, where after a short time Taylor left and entered the pool 
hall; thereafter he saw Beecham parking on the parking lot and Taylor 
"contacted" him there (J.A. 65); on May 16, he made numbers bets with 
Allen and a short time later saw Allen "contact" Taylor and they both 
entered the hot dog stand; thereafter he saw Beecham leave an alley in 
the neighborhood come to the 600 block of T Street where he "contacted" 
Taylor and that Beecham and Taylor entered the alley and went back to 
the cab (J.A. 65-66). 


7 Subsequently, in the trial, witnesses testified that there was no such ad- 
dress: The three witnesses were: Mr. Harrison Allen (J.A, 103); Mr. Charles 
Sedan (J.A. 107); and Officer William D. Foran (J. A. 113). 
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On May 17, he made numbers bets with Allen; he later saw Taylor < 
enter the same alley as before and "contact" Beecham in his cab on the : 
parking lot and after ashort conversation with Beecham, Taylor entered 
the 600 block of T Street (J.A. 65-66). ; 


On May 21, he made numbers bets with Allen and later saw Allen ‘ 
enter the hot dog stand where Taylor was; later he saw Allen leave the 
hot dog stand, and so did Taylor a short time later; still later, he saw : 
Beecham "contact" Taylor in the 600 block of T Street and then they both 
entered the hot dog stand and stayed for about 3 minutes; on May 22, he 
placed numbers bets with Allen and that later while the officer was in the 
pool hall he saw Allen who passed the window and he signalled him to 
come in; and when Allen came in he told the officer that he was in a hurry 
because he was on his way to turn in numbers; that the officer asked him 
if he had time to play any numbers, and after receiving an affirmative 
answer made some bets with him; Allen then left the pool room and went 
into the hot dog stand; later he saw Taylor enter the alley to the parking 
lot and when the officer reached the alley he saw Beecham drive away and 
Taylor on his way back to the 600 block of T Street (J.A. 66-67); on May 
23, the officer played with Allen and later he saw Allen go to the hot dog 
stand where Taylor was; later he saw Beecham drive in the neighborhood * 
and then saw Taylor go to the parking lot where he "contacted" Beecham, 
who was Sitting in his cab (J.A. 67); on May 27, he played numbers 
with Allen and later saw Allen "contact" Taylor in front of the hot dog 
stand and that the two of them entered; that 5 minutes later they came back 
out; that later he saw Taylor enter the alley and shortly saw Beecham 
and Taylor near the mouth of the alley having a short conversation, after 
which Beecham got in his cab and drove away (J.A. 67 -68);° on the 
morning of May 29, officer Bigelow was in the Office of the Morals Squad 
with several other Morals Squad officers; while there he received three 
marked one dollar bills; later that day he placed several number bets 
with Allen using the three marked one dollar bills to pay Allen with; that 


8 On cross examination the witness Bigelow testified that some of the observa- c* 


tions of Allen entering the Hot Dog Stand were made while he was looking out of 
the side window of the pool room. 


.Y 
¢ 
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later he saw Allen "contact"’ Taylor in the 600 block of T Street and the 
two enter the hot dog stand; later he saw Beecham drive his cab in the 
neighborhood and enter the parking lot and a short time later saw Taylor 
go into the alley; the officer entered the alley behind Taylor and identified 
himself to Taylor and placed him under arrest; that the three marked one 
dollar bills were threafter taken from Taylor. 


After officer Bigelow had testified concerning the above facts, the 
court, thereafter, and without further testimony about the alleged acts or 
declarations of the appellants ruled as a matter of law that a conspiracy 
had been established. This occurred when officer Thomas, who had 
arrested the appellant Beecham, was asked on direct examination by the 
government what statements the appellant Beecham had made about the 
papers that had been seized from him by officer Thomas (J.A. 78-79). 
At this point, counsel for the appellants objected to the admission of any 
testimony concerning alleged statements of Beecham. The grounds for 
counsel's objections were: (1) that the evidence by the government had 
not established the conspiracy; (2) that even if a conspiracy had been 
proven, the statements of Beecham were only admissable against Beecham 
himself (J.A. 79). As indicated, the court ruled that the conspiracy 
had been established, and that, moreover, the alleged admissions that 
were uttered by the appellant Beecham were admissible against all the 


members of the conspiracy. (J.A. 79, 86). Thereafter, the govern- 


ment,over objection of appellant's counsel elicited the testimony from 
Thomas of the alleged statements of the appellant ——— which were 


made at the time he was under arrest. (J.A. 80- 81)° 


3 
Officer Thomas: 


"A. Isaid: Why did you come in this alley? Why did y you come in here? 
He said: I came in here to turn my numbers over to Scrappy. 
And I said: When you say Scrappy, do you mean this man that is 
placed under arrest here? 

He said: Yes. 

I said: How long have you been writing numbers, and he said: 

About two months. 

And I said: Do you come here daily and turn them over to him? 

And he said, yes. 

And I said: About how much numbers do you write a day? 

He said: Well, what you see there, maybe more, maybe less, 
(Cont'd. page 10) 
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However, Sgt. Foran who was in charge of the group testified as : 
follows: 
Q. Now, sir, on the occasion that the interrogation was ‘ 

had of the defendants, with respect to that, they were . 
separated, weren't they? < 

*A. Oh, yes. (J.A. 97). * (Emphasis supplied) < 


and at page 233 through 236 of the record Sgt. Foran further testified: 
BY MR. MITCHELL: 


Q. Now there came atime, sir, in the course of these 
interrogations which you were conducting, that you “ 
asked the defendant Beecham if he would make a - 
statement in the presence of the defendant Taylor, 
implicating Taylor in any crime, didn't you? -- in 


the particular thing which was under investigation -- < 
Didn't you? s 
A. Idid, sir. - 


9 (Cont'd. } 
and he said: Officer, you have me now. You have got all my * 
stuff, itis all mine. The only thing I am worried about, he 
said: I have been sick, and Idrive a cab, as you know, and I 
don't want to lose my face. 


Q. "Now, when he referred to one known as Scrappy, do you know 
of your own personal knowledge who he meant? 

A. He meant Mr. Taylor there. 

Q Isee. 

A Because I pointed right tohim. I said: Do you mean this man 
right here, and he said, yes. 

Q Did Taylor say anything at that time? 

A. Taylor didn't say anything. 

Q. Did he hear what this man said? 

A. Yes, sir. 


MR. MITCHELL: I object to that. How would he know? 
THE COURT: The conclusion may be right. 
How close were you standing to either defendant? 
THE WITNESS: Well, he was standing, Your Honor, just as this 
desk right there. 
BY THE COURT: 

Q. At the edge of the desk? 

.  Righthere. Mr. Taylor was standing right there, and Mr. 





A 
Beecham was standing right here, and I was standing here. 
Q. In other words, you indicated that Beecham was about two wa 
feet from you and Taylor about three feet? | 
A Well, I don't know just the measure in feet, but I would say 
just from that desk tome. He could hear everything he ” 
said." (J.A, 81-82) ia 





© 
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And he told you, did he not, sir, that he would make 
no such statement? 


Yes, sir. At the end of my interrogation I asked him 
if he would make the statements he made to me during 
the course of the interrogation, in the presence of the 
defendant Taylor. And he stated that he would not. 


And he did not. Isn't that correct? 
That is correct, sir. 


BY MR. FLANNERY: 


Now, Mr. Mitchell asked you whether or not Beecham would 
make a statement in Taylor's presence, and you answered 
he would not do it in Taylor's presence. 


That is correct. 


Did Beecham make a statement -- just answer this yes 
or no -- a statement out of Taylor's presence? 


MR. MITCHELL: Objection. 


THE COURT: The mere statement, whether he did 
or not? 


MR. FLANNERY: Did he, yes or no. 


THE COURT: We have had testimony, of course. I 
will overrule the objection. You may answer it. 


THE WITNESS: He did, sir. (J.A. 97-98). 


Officer Foran testified that he arrested the appellant Taylor and 


He also testified that Taylor denied being engaged in the lottery business 
(J.A. 94-95). 


Q. 
A. 


that he seized certain articles from him (J.A. 85-87). Over the ob- 
jection of the appellant Taylor (J.A. 87) officer Foran was allowed to 
testify that Taylor said that a piece of paper that had been taken from 

him contained some bets that he had planned to make for himself. (J. A. 87). 


10 


What else did he say? 
He denied he was in the numbers business. He denied ever meeting 
Mr. Beecham or ever having any transactions with Mr. Beecham. 
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_ After preliminary questioning officer Foran was qualified by the 
Court as an expert on the operation of the numbers game (J.A. 55). He 
then was allowed on direct examination to express an opinion (expert) 
about: the identity of the articles that were seized from the appellant 
Taylor; and, their alleged use in a numbers operation. (J.A. 87f). 


After officer Foran testified, the government rested its case. 
Counsel for the appellants then moved the Court to grant them a judgment 
of acquittal as to counts one and two of the indictment. The court denied 
the motion (J.A. 100); but did dismiss counts three, four, five and six 
which charged Alien with selling chances to officer Bigelow (J.A. 99). 


The appellants called two witnesses in their behalf: Mr. Harrison 
Allen, a photographer, and Mr. Charles Sedan, manager of the poolroom 
at 624 T Street, N. W. (J.A. 100, 105). They both testified that when 
looking west out of the window in the poolroom one could not see the door- 
way to the Hot Dog Stand at 628 T Street? This evidence was offered 
to refute officer Bigelow's testimony that on several occasions he had 
seen Allen enter the Hot Dog Stand when looking from the pool room 
window. (See footnote 8, supra) 


At the close of the case the Court charged the jury; after which 
they deliberated on the guilt of the appellant Taylor on counts one, two 
and eight and the appellant Beecham's guilt on counts one, two and nine. 
The jury found the appellants guilty on all counts (J.A. 13). 


The trial judge imposed the following sentences on the verdicts: 


Robert L. Taylor - 1 to 3 years on Count I of the indictment; 
1 to 3 years on.Count II of the indictment; 
1 year on Count 8 of the indictment 


Said sentences to run concurrently. (J.A. 16) 


Louis E. Beecham - 8 months to 2 years on C wnt I of the indictment; 
8 months to 2 years on Count II of the indictment; 
1 year on count 9 of the indictment 


Said sentences to run concurrently. (J.A. 17) 
This appeal duly followed (J.A. 14, 15). 


UL ~=«o Reshanen. 24Y ie dances Ae the TE 
Because: (1) the doorway of the Hot Dog Stand is recessed; and (2) the 
view is obstructed by physical objects. 
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STATUTES INVOLVED 


Title 18, Section 371, United States Code (1950 Edition) reads as 
follows: Section 371. Conspiracy to commit offense or to defraud 
United States - 


If two or more persons conspire either to commit any offense 
against the United States, or to defraud the United States, or any agency 
thereof in any manner or for any purpose, and one or more of such per- 
sons do any act to effect the object of the conspiracy, each Shall be fined 
not more than $10,000 or imprisoned not more than five years, or both. 


If, however, the offense, the commission of which is the object of 
the conspiracy, is a misdemeanor only, the punishment for such conspir- 
acy Shall not exceed the maximum punishment provided for such misde- 


meanor. 


Title 22, Section 1501, District of Columbia Code reads as follows: 
Sec. 22-1501 /6:151/. Lotteries - Promotion - Sale or Possession of 


Tickets. 


If any person Shall within the District of Columbia, keep, set up, 
or promote, or be concerned as owner, agent, or clerk, or in any other 
manner, in managing, carrying on, promoting, or advertising, directly 
or indirectly, any policy lottery, policy shop, or any lottery, or shall 
sell or transfer any chance, right or interest, tangible or intangible, in 
any policy lottery, or any lottery or shall sell or transfer any ticket, 
certificate, bill, token, or other device, purporting or intended to 
guarantee or assure to any person or entitle him to a chance of drawing 
or obtaining a prize to be drawn in any lottery, or in a game or device 
commonly known as policy lottery or policy or shall for himself or 
another person, Sell or transfer, or have in his possession for the purpose 
of sale or transfer, a chance or ticket in or share of a ticket in any 
lottery or any such bill, certificate, token, or other device, he shall be 
fined upon conviction of each said offense not more than $1,000 or be 
imprisoned not more than three years, or both. The possession of any 
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copy or record of any such chance, right, or interest, or of any such 
certificate, bill,token, or other device shall be prima facie evidence 
that the possessor of such copy or record did, at the time and place of 
such possession, keep, set up, or promote, or was at such time and 
place concerned as owner, agent, or clerk, or otherwise in managing, 
carrying on, promoting, or advertising a policy lottery, policy shop, 
or lottery. 


Title 22, Section 1502, District of Columbia Code reads as follows: 
Sec. 22-1502 /6:151a/. Possession of lottery or policy tickets (Amended) 


If any person, shall, within the District of Columbia, knowingly 
have in his possession or under his control, any record, notation, receipt, 
ticket, certificate, bill, slip, token, paper, or writing, current or not 
current, used or to be used in violating the provisions of Sections 863, 
865, or 869 of this Act, he shall, upon conviction of each such offense, 
be fined not more than $1,000 or be imprisoned for not more than one 
year, or both. For the purpose of this section, possession, of any 
record, notation, receipt, ticket, certificate, bill, slip, token, paper 
or writing shall be presumed to be knowing possession thereof. 


SUMMARY OF ARGUMENT 
I. 


The appellants were prejudiced by statements attributed to an 
absent co-defendant, which statements, though made out of the presence 
of the appellants, the trial court permitted into evidence to establish 
or prove a conspiracy. At the time the statements were permitted 
into evidence there had been no conspiracy proven. 


i. 
The appellants contend that the declarations of an alleged co-conspira- 
tor are not admissible until a conspiracy and the defendants connection 
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therewith have first been established, and that in addition there must be 
a showing that the declarations were in furtherance of the conspiracy. 
The Court's action constituted prejudicial and reversible error. 


II. 


The appellants contend that the warrants were obtained on an 
affidavit which was lacking in probable cause, and that it is apparent 
that they were obtained for the purpose of seeking evidence. This ap- 
pellants say is violative of their constitutional rights. 


IV. 


The appellant Taylor was prejudiced when the court allowed into 
evidence over his objection declarations allegedly made by the co-defen- 
dant after arrest and the termination of the conspiracy, which declarations 


were not acquiesed in by Taylor. 


Appellant Taylor contends that the action of the Court was erroneous 


and prejudicial. 


The law unquestionably is that such declarations are not admissible. 


V. 


Appellants urge that there is a failure of proof of a conspiracy when 
the only evidence adduced is that tending to prove a substantive offense. 


VI. 


The appellants contend that it was error to instruct the jury that a 
"prima facie’ case had been made out. _iIt was in effect telling the jury 
that in the absence of proof of the appellants’ innocence they should find 
them guilty. 
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ARGUMENT 


L 


DECLARATIONS AND ACTS OF AN ALLEGED CO- 

CONSPIRATOR MAY NOT BE USED TO ESTABLISH 

THE EXISTENCE OF THE CONSPIRACY. THE 

CONSPIRACY MUST BE PROVED BY EVIDENCE ALIUNDE 

Officer Bigelow was called as the Government's first witness at 

the trial. After answering formal questions about his identification he 
then went into his testimony about the alleged offenses. He began 
this by saying that on March 1, 1957, he had struck up an acquaintance 
with the missing defendant Allen and after having gained his confidence, 
on that date he made his first numbers play with Allen. The officer 
went on to Say that during the month of March he made numbers bets on 
15 different days with Allen. _In the following month, April, 1957, the 
officer made numbers bets with Allen almost daily. He said that his 
records showed that he made bets on 22 days in April. On April 18th 
he made bets with Allen at about noon (J. A. 57-58) almost 3 hours later 
that day* he saw Allen talking to the appellant Taylor. This is the 
first date that the officer mentions seeing Taylor” The officer then 
said that on the next day, April 19th, he again played numbers with Allen 
and that in a conversation with Allen that ensued Allen told him "that he 
turned his work into Scrappy (the appellant Taylor) and also that he was 
turning his work into Scrappy that particular day." (J.A. 58). Counsel 
for the appellants immediately objected to the admission of this testimony. 
It is the trial court’s overruling of this objection and the admission of 
this testimony into evidence that is urged here as an error that prejudiced 
the rights of both appellants. In support of their contention the appellants 
rely upon a well settled and elementary rule of law. 


i At 2:45 p.m., according to the officer. 


= The officer had began his investigation in the case at least on March 1, 


when he made the first bet with Allen and had seen Allen numerous times between 
then and March 18th. It is more than certain that if he had seen the appellant 
Taylor in Allen's company before April 18th he would have so testified. 
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"The declarations of one conspirator made in 


» furtherance of the objects of the conspiracy, and 
" during its existence, are admissible against all 
members of the conspiracy. Logan v. United 
. States, 144 U.S. 263, 12S. Ct. 617, 36 L. Ed. 429. 
» But a defendant's connection with a conspiracy can 


not be established by the extra-judicial declarations 
" of a co-conspirator, made out of the presence of the 
defendant. There must be proof aliunde of the 
‘ existence of the conspiracy and of the defendant's 
. connection with it, before such statements become 
admissible as against a defendant not present when 
: they were made. Glasser vs. United States, 315 
r U.S. 60, 74, 62S. Ct. 457, 86 L. Ed. 680, 701; 
. Minner v. United States, 10 Cir., 57 F. 2d 506; 
May v. United States, 84 U.S. App. D.C. 233, 
175 F. 2d 41, reversed on other grounds, 300 U.S. 
. 338, 60S. Ct. 266, 84 L. Ed. 307." (Montford v 
United States, 5 Cir. , 1952, 200 F. 2d 759 at. ‘page 
260; emphasis supplied. ) 


It is to be noted that the declarant Allen was not a party defendant 
ss in the trial, so it cannot be said that the statement was received as an 
© admission made by a party to the proceedings. As concerns the ap- 
pellants, who were party defendants at the trial, the statements could 
‘i only be admitted against them as the declaration of a co-conspirator 
uttered in furtherance of the conspiracy. But, as has been shown, the 
rule is that before the declaration can be admitted the conspiracy must 
first be proved by evidence aliunde the declaration. "Otherwise (said 
the Supreme Court speaking on the same subject) hearsay would lift it- 





> self by its own bootstraps to the level of competent evidence."* Glasser 
> vs. United States, supra, footnote 1, 315 U.S. at page 74 and 80 L. Ed. 
: at page 701. 
3 See also: Glasser v. United States, 1942, 315 U.S. 60, 62S. Ct. 457, 
r 86 L. Ed. 680; Nibbelink v. United States, 6 Cir., 1933, 66 F. 2d 179; 180; 
ws Mayola v. United States, 9 Cir., 1934, 71 F. 2d 65, 67; Bartlett v. United 
States, 10 Cir., 1948, 166 F. 2d 920, 924; May v. United States, 1949, 175 F. 
a 2d 994, 84 U.S. App. D.C. 233, cert. denied 70 S. Ct. 58, 338 U.S. 830, 94 L. 
» Ed. 565; Ong Woy Jong v. United States, 9 Cir., 1957, 245 F. 2d 392, 294, 296; 


United States States v. Gypsum Co., 1946, 67 F. Supp. 397, 451 et seq. ; United States 
v. Schneiderman, 1952, 106 F. Supp. 892, 901. a 
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Up to this point in the case, when the officer said that he had the 
Subject conversation with Allen on April 18, there had been no proof of 
aconspiracy. And, assuming arguendo that one had been proved, there 
certainly was no evidence that either of the appellants participated in it. 
All of the evidence at that time related only to conversations and conduct 
of Allen. At the time of this statement of Allen to Bigelow about the ap- 
pellant Taylor, the only thing Taylor was seen to have done was to talk 
to Alien on one occasion almost 3 hours after Allen had received a num- 
bers play from Bigelow. "But mere casual association is not proof of 
participation in a conspiracy."" United States v. Maloney, 7 Cir., 1952, 
200 F. 2d 344 at page 347; (And see also: Donnert v. United States, 6 
Cir., 1945, 147 F.. 2d 286, 287) | The expression by the Supreme Court 
of the United States that, 'Presumptions of guilt are not lightly to be 
indulged from mere meetings." United States v. Di Re, 92 L. Ed. 210, 
220, 332 U.S. 581, 593.) And this is so even though the meeting or 
the conduct of the persons against whom the declaration is sought to be 
admitted occurs prior in time to the alleged declaration. The require- 
ment is that the meeting or the conduct of the person does not amount to 
proof of a conspiracy or the participation of the actor in a conspiracy 
already proved.* Here the act of Taylor prior to the declaration was 
innocuous and innocent of itself. 


A case very similar in its facts to the instant one, in the regard 
under discussion, and where the very rule of law urged here was applied 
is: Nibbelink v. United States, 6 Cir., 1933, 66 F. 2d 179. There the 
appellant was indicted jointly with two others for three offenses relating 
to counterfeiting bank notes and with a conspiracy to counterfeit. He 
was convicted of conspiracy and two of the other three offenses. The 
evidence at the trial against the appellant was Sufficient, in the opinion 
© Compare the taots ofthis cose with die more compelling ones in the case of 


Ong Woy Jong v. United States, 245 F. 2d 392 and note the result reached by the 


Court, ", . . To make one a co-conspirator or a member of a conspiracy, 
the evidence must establish some connection on his part with the conspiracy 
or the members thereof. . . Wherever a circumstance relied on as evidence 
of criminal guilt is susceptible of two inferences, one of which is favorable 
to innocence, such circumstance is robbed of all probative value and is 
insufficient to support a judgment of guilt." Calveresi v. United States, 

10 Cir., 1954, 216 F. 2d 891, 905. 
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of the Court, to warrant submission of the issue of his guilt to the jury. 
However, the court ruled that his conviction had to be reversed because 
the trial court admitted into evidence a declaration of one of his co- 
defendants (named Scott) that accused the appellant of complicity in the 
criminal venture. (As here) The acts performed by the appellant in 
that case that were shown at the trial, except one circumstance, all 
occurred subsequent to the making of the declaration. (As here) The 


Court in its opinion significantly said as follows: 


"The only evidence which might be said to 
indicate appellant's connection with the conspiracy 
at the time the declaration was made is the fact 
that Scott was then occupying a vacant room or 
apartment in the appellant's apartment building. 
This circumstance was not enough, in our opinion, 
to authorize the admission of the declaration in 
evidence. Before the declarations of co-conspirators 
can be received in evidence against one charged with 
participating in the conspiracy, it must be shown by 
independent evidence that the conspiracy existed and 
that the accused was a party to it at the time the 
declarations were made. Winchester & Partridge 
Mfg. Co. v. Creary, 116 U.S. 161, 166, 6S. Ct. 369, 
29 L. Ed. 591; Hitchman Coal & Coke Co. v. Mitchell, 
245 U. S. 229, 249, 38 S. Ct. 65, 62 L. Ed. 260, 
L.R.A. 1918c, 497, Ann. Cas. 1918b, 461; Minner v. 
United States (C.C.A.) 57 F.2d, 506, 507, 509; United 
States v. Renda (C.C.A.) 56 F.2d, 601, 602; Kuhn v. 
United States (C.C.A.) 26 F.2d, 463. Proof of Scott's 
occupancy of a vacant room or apartment in appel- 
lant's building was not a sufficient showing of this 
precedent condition. When the statement was 
received in evidence, it undoubtedly gave a color 
and significance to the subsequent acts of appellant 
which the jury otherwise might not have ascribed 


to them, and for this reason we think its admission 
was prejudicial." (Emphasis supplied) 


The striking similarity between the instant case and the afore- 


mentioned one need not be further belabored, nor is it unduly necessary 
to contend that the rule applied there applies here, to the appellant 
Taylor. The analogies are obvious; especially with regard to the language 
of the Court that is underscored above. The jury would most certainly 
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be persuaded and impressed that every time Allen met Taylor, he was 
"turning in his work." The inadmissible declaration supplied meaning 
in the jury's mind of conspiratorial conduct that has not been proved 
aliunde the declaration. The observation of the Supreme Court in the 
Di Re case, supra, that hearsay is lifting itself by its own bootstraps to 
the level of competent evidence, is significant. And equally inescapable, 
as was said in the Nibbelink case, is the conclusion that "its admission 
was prejudicial” to the appellant Taylor. 


The rights of the appellant Beecham were equally prejudiced by 
the inadmissible declaration of Allen. The jury, having been improperly 
impressed by the testimony that every time Allen meets Taylor that 


Allen was "turning in his work" to Taylor, could not but reach the con- 


clusion (via the same process that every time Taylor meets Beecham, 
which is according to the evidence similar to the Allen - Taylor trysts) 
that Beecham is also "turning in" to Taylor. Here again, we find the 
participation of Beecham in the conspiracy (Count I) and his guilt of 
jointly operating a lottery with Allen and Taylor (Count II) supplied to 
the minds of the jury by the inadmissible declaration of Allen. See in 
this regard: the reaction of the Supreme Court in the case of McDonald 
v. United States, 335 U. S. 451, to the conviction of one Washington who 
was convicted with McDonald, where evidence that had been illegally 
seized from McDonald was admitted into evidence at their joint trial; 
and Weiler v. United States, 323 U. S. 606; Bollenbach v. United States, 
326 U.S. 607; Bihn v. United States, 328 U. S. 633; Kotteakos v. United 
States, 328 U. S. 750; Nelson v. United States, 93 U. S. App. D. C. at 
page 23, 208 F. 2d. 514. 
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STATEMENTS MADE BY A CO-CONSPIRATOR AFTER HIS ARREST AND 
THE TERMINATION OF THE CONSPIRACY ARE NOT ADMISSIBLE TO 
PROVE THE EXISTENCE OF THE CONSPIRACY 
The two appellants were arrested at the same time and place. 

(In an alley behind 624 T Street, N. W.) While in custody and at the 
scene of the arrest they were both interrogated. At the trial officer 
Thomas testified that he questioned the appellant Beecham as to why he 
came into the alley. The officer said that Beecham replied that he came 
in the alley to turn his numbers over to the appellant Taylor (J. A. 81). 
According to the testimony of the officer, Taylor was not more than four 


feet away when Beecham made this accusatory remark against him 
(J. A. 82) and that Taylor remained silent in face of it. : (J. A. 82) How- 
ever, there is some question in view of the conflict of the testimony 


between officer Thomas and Sgt. Foran: first; whether such statement 
was made in Taylor's presence, and, secondly; if made, it was not heard 
by Taylor (J. A. 43, 97-98). All this testimony was admitted into evi- 
dence over the objection of the appellant Taylor (J. A. 80, 82). Counsel 
for the appellant objected to its reception against either of them. 
Obviously it is inadmissible hearsay. Assume arguendo that Beecham 
was a co-conspirator with Taylor so that his statement made in the 
course of the carrying out of the conspiracy would have’ been admissible 
against Taylor, it is well settled that statements not made in the course 
of the carrying out of a conspiracy, but made by way of confession after 
arrest are not admissible. Rimmer v. United States, 5 Cir., 1949, 172 

F. 2d. 954, 959; United States v. Maloney, 7 Cir., 1952, 200 F. 2d. 344, 
347. The arrest of the appellants terminated any conspiracy that existed, 
so that Beecham's statement thereafter could not have been received 
against Taylor on the theory of a declaration of a co-conspirator made 

in furtherance thereof. Nor could the portions of Beecham's statement 
accusing Taylor be admitted against him on the theory that since 
allegedly made in his presence it was not hearsay. This could only be 
true of Taylor had by act or word adopted or acquiesced in the accusation. 
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In the case of Ong Woy Jong v. United States, 9 Cir., 1957, 245 
F. 2d. 392, there was an identical situation as the one here, and the 
court in holding that the admission into evidence of the accusatory state- 


ment was prejudicial error said: 


"It is true that there was evidence that Ong 
kept silent in face of incriminating statements 
and charges made in his presence, but, admittedly, 
he was under arrest at the time. Silence under 
these circumstances does not constitute an ad- 
mission.” (245 F. 2d. 396) 


The Court in a footnote appended to the above quoted language, said: 


"A substantial number of states avoid the 
danger that the trier of fact may give independent 
credit to the statement of another, undenied by ‘ 
defendant, by holding evidence of his silence, and, 
as a result, the statements were inadmissible. 
McCormick, Evidence (1954) 8247. Such is the 
federal view. United States v. Le Biondo, 2 Cir., 
135 F. 2d. 130; McCarthy v. United States, 6 Cir., 
25 F. 2d. 298. See also: Yep v. United States, 

10 Cir., 83 F. 2d. 41. Compare Gentile v. United 
States, 9 Cir., 22 F. 2d. 67, where it is not clear 
that the defendant, when silent in face of a damag- 
ing statement, was then under arrest." 


See in this jurisdiction: Kelly v. U. S., 99 U. S. App. D. C. 13, 236 
F. 2d. 746. 


This error of the Court in admitting into evidence the accusatory 
statement of Beecham was not cured, even if it could be, by the Court's 
later instructions to the jury. To fully protect the rights of the appellant 
Taylor, the Court should have cautioned the jury, at the time the evi- 
dence was received, that it was not to be considered against Taylor but 
only against Beecham. > Having failed to do so, the Court should have, 


at least, in its instructions admonished the jury about the limited ‘hy 
& 
2 It is questionable whether the critical statement: "I came here to turn my ew 


numbers over to Scrappy" (R. 141) was even necessary as evidence against 7 
Beecham in view of its highly prejudicial character and the availability of the 
confession-like nature of the rest of his declarations. The better course would 4s 
have been to have not allowed the remark at all. 
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purpose for which the evidence was received. In the charge to the jury 


the only thing the court said to the jury resembling a discussion of the 


matter was: 


"You are also instructed that an admission of 
confession by one of two defendants jointly charged 
and tried for the same crime or crimes is inadmis- 
sible against the other when made in his absence 
and after the crime was committed. Elaborating on 
that so you will appreciate how it ties in with the 
charges here, the general rule of law is that a per- 
son jointly charged with another, on the theory of 
aiding and abetting that person in the commission of 
an offense, cannot bind his co-defendant by a state- 
ment made by him out of the presence of his co- 
defendants. That is on the theory that the one has 
the right to be confronted by his accuser and be able 
to hear the entire accusation, and either deny it, 
remain silent, or to acquiesce in it. 


"In other words, where two are jointly charged, 
as is true in this next count that I will refer to, 
promoting a lottery, then the statement of one made 
outside the presence of the other does not bind the 
other who was not present when the statement was 
made. : 


"It is different, however, in the field of con- 
spiracy. If you believe and believe beyond a 
reasonable doubt that a conspiracy existed, on the 
broad concept that they are partners in crime, then 
the statements of one made out of the presence of 
the others, which further aims of the conspiracy, 
are equally binding upon all others despite the fact 
they were not present when the statements were 
made. And the actions of one conspirator outside 
the presence of the others, which further the con- 
spiracy, likewise bind all members to the con- 
spiracy."" (J. A. 123-124). | 


Without commenting thereon, it is readily noticed that what the 
Court said fell far short of an admonition not to receive as evidence 
against the appellant Taylor the accusatory remark by Beecham which 
Taylor did not adopt or acquiesce in.2 This was prejudice to Taylor 
that compounded the earlier error of the trial judge in allowing the state- 
ment into evidence against him. 


2 In his charge the trial judge only mentioned statements of one party made 
out of the presence of the other party. 
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THE WARRANTS OF ARREST AND SEARCH WERE IMPROVIDENTLY 
ISSUED AND WERE BUT A PRETEXT TO SEARCH FOR EVIDENCE 


After indictment, but before trial, the appellants filed, respectively, 
motions to suppress the evidence which had been seized at the time of 
their arrest. The motions were overruled. During the trial objection 
was made to the introduction of the evidence. 


The determination with respect to the issue of probable cause in 
support of the warrant must necessarily be dependent upon facts alleged 
and contained within the four corners of the affidavit upon which the 
warrants were issued. The affidavit, which we urge was insufficient, 
was sworn to by three officers. 


The substance of the affidavit, as to the appellant Taylor, is to the 
effect that one of the affiants made numbers plays on numerous occasions 
with an individual named Allen, with whom the affiant Bigelow had con- 
versation from time to time. On two or three occasions Allen allegedly 
stated to the affiant Bigelow that he turned over his numbers to Scrappy, 
Scrappy is the nickname of appellant Taylor. In addition to the foregoing 
statements the affiant Bigelow saw Allen repeatedly speak to ("contact") 
the appellant Taylor. On many of the occasions when this conduct was 
observed, the affiant Bigelow had some several minutes before made 
numbers plays with Allen. On some occasions the time that elapsed 
between Bigelow’s making a play with Allen and his observing Allen 
speak to Taylor was as much as 2 hours and 45 minutes. However, no 
suggestions are had that the individual Allen was seen at any time to 
transfer any object to the appellant Taylor. Conversely, there is no 
allegation that Taylor was observed to transfer any object or thing to 
Allen. 


Some emphasis has been placed upon the fact that the occurrences 
between Allen and Taylor took place at or about the noon hours of the 
day. Presumably, as was done by the court below, significance is 
attached to what has been called "the critical hours of operation." 
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The glib recital by an officer of conclusions predicated conveniently 
upon suspicions which have no support in facts personally known to him, 
falls far short, in our opinion, of meeting the constitutional requirements 
of probable cause. Probable cause, we believe, may not be so easily and 
readily established. | 


The affidavit is replete with allegations of affiants' "belief" that 
appellants had numbers slips in their possession at various times up 
until the issuance of the warrants. There is contained; in this respect, 
in the affidavit statements that the appellants had bulging pockets from 
time to time, and that on one occasion the appellant Taylor passed to the 
appellant Beecham a brown paper bag, all believed to have contained 
numbers slips. However, there is no revelation as to the source of the 
affiant's knowledge or the facts upon which these conclusions are based. 
It is suspected that the great number of observations and the conclusions 
arrived at in respect thereof and which conclusions are generously 
sprinkled throughout the affidavit, constitute a device that is engaged in 
the fond hope of overcoming in volume what the observed activity and 
conduct of the appellants lacked in critical substance. | 


Interestingly, the appellant Beecham, who we remind the Court 
was a taxicab driver, finds himself enmeshed not through the medium of 
Allen, with whom it does not appear he ever had contact, but rather by 
virtue of the fact that he was seen on some 9 occasions to have met with 
the appellant Taylor. There were no numbers bets ever made by the 
affiants with Beecham or Taylor, but the intimation is cast that Beecham 
accepted bets from other persons because he was allegedly observed on 
3 occasions to have obtained unidentified objects from various individuals 
on a filling station lot and was seen making notations on a piece of paper 
after having received the objects. Neither of the appellants was at any 
time seen with what was as a matter of fact, known to be either numbers 
slips or identifiable gambling paraphernalia, nor was either of them, 
prior to arrest, overheard to even speak about numbers or gambling. 
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It seems abundantly clear that the police stratagem engaged 
herein was one predicated on bare hope that an arrest might produce 
something to substantiate their suspicions. 


Unquestionably, but for the seizure made at the time of the appel- 


lants' arrest there would have been no case. It is oft times true, in 


lottery cases, that the unavailability to the prosecution of the product of 
the search ends the case. This, we urge, is significant and demon- 
strates that the sole purpose behind the arrests was the securing of 
evidence, otherwise unavailable. This result is the necessary product 
of a criminal process inaugurated and supported on suspicion alone. See: 
Go Bart Importing Co. v. United States, 282 U. S. 344, 75 L. Ed. 374. 


The Supreme Court has stated that "there is no litmus-paper 
test"’... and "the recurring questions of reasonableness of searches 
must find resolution in the facts and circumstances of each case." 
United States v. Rabinowitz, 339 U.S. 56, 63. 


Equally apparent is the fact that the mere formality of issuance of 
a warrant is not enough to satisfy Constitutional requirements. The 
required affidavit in support of the application for the warrant must set 
out the "facts and circumstances", so that they may be tested for their 
sufficiency to show probable cause. 


This places a high premium on the facts rather than conclusions. 
If some "known" or "suspected" or "positive" fact is required to raise 
the affidavit to the level of sufficiency, the affiant may not fertilize his 
recital of observations by merely seeding it with a generous sprinkling 
of private conclusions, and thereby meet the standard required to 
establish probable cause. 


1 In Stewart and Carroll v. United States, 354 U. S. 394; 1 L. Ed. 2d. 1442, 
the suppression of the product of the search brought a confession by the govern- 
ment that they could not proceed despite observations, brown paper bags, and 
bulging pockets. Upon this determination they claimed the loss of the right to 
use the numbers slips seized finally disposed of their case. 
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This Court in Schencks v. United States, 55 App. D. C. 84, decided 
that an affidavit similar to the one presented in this cause was insuffi- 
cient for the issuance of a warrant. See also: Byers v. United States, 
273 U.S. 28. 


The circumstances lend themselves to appellants’ conclusion that 
the warrants were obtained and calculated for the sole purpose of secur- 
ing evidence to support a charge of crime, which is not permissible. 
Boyd v. United States, 116 U.S. 616; Weeks v. United States, 232 U. S. 
383; Gouled v. United States, 255 U. S. 309; Go-Bart Co. v. United States, 
262 U. S. 344; United States v. Lefkowitz, 285 U. S. 452; United States v. 
Kirschenblatt, 15 F. 2d. 202. 7 


The unsworn statement of a professed accomplice that another is 
engaged in a criminal enterprise together with observations of conduct 
which is other-innocent does not establish adequate probable cause for 
the issuance of arrest and search warrants. Schenks v. United States, 
54 App. D. C. 84. : 


Probable cause means more than suspicion? there must be knowledge 
and information sufficient in themselves to warrant a man of reasonable 
caution to believe that an offense has been or is being committed. Brinegar 
v. United States, 338 U. S. 160, 175-176, 69 S. Ct. 1302, 1310, 93 L. Ed. 
1879. | 


Assuming arguendo that the facts set forth in the affidavit are 
sufficient to establish adequate probable cause the search and seizure 
must fail upon contest when it appears that the ultimate purpose was to 
search for evidence. United States v. Lefkowitz, 285 U.S. 452; Harris v. 
United States, 331 U. S. 145. | 


"An arrest may not be used as a pretext to search 
for evidence."" United States v. Lefkowitz, 285 U. S. 
452, 467; Henderson v. United States, 12 F. 2d. 528, 
531; Paper v. United States, 53 F. 2d. 184; Thompson 
v. United States, 22 F. 2d. 134; McKnight v. United 
States, 87 App. D. C. 151, 183 F. 2d. 977. 


2 Compare for factual considerations with Ong Woy Jong v. United States, 
245 F. 2d. 392 (9th Cir. - 1957). 
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It is urged that the court below erred in refusing to suppress the 
evidence and also erred in permitting the evidence to be introduced at 
the trial. 


IV 


THE COURT BELOW ERRED IN REFUSING TO GRANT 
APPELLANTS' MOTIONS FOR JUDGMENT OF ACQUITTAL 
AS TO COUNT ONE OF THE INDICTMENT 


The appellants urge this point with full cognizance of this Court's 
decision in Woods, et al v. United States, No. 12,861 et seq., but we 
present the point again, however, in the sincere belief that the factual 
circumstances of this case compel a reconsideration of the Court's 
pronouncement in that case. 


The indictment in this cause contained eleven counts. Appellants 
were charged and convicted on counts one (conspiracy) and two (operat- 
ing a lottery), which counts were common to all of the parties indicted, 
in addition each was found guilty on distinct and separate counts of 
possessing lottery paraphernalia. 


As in the Woods case, timely motions attacking the legal propriety 
of the indictment and various counts thereof were made and, so far as it 
is pertinent here, were overruled. Oral motions were made for judg- 
ment of acquittal and were likewise overruled. 


In the case at bar the appellants contendthe crime of conspiracy, 
as defined in Title 18, Section 371 of the U. S. Code, is either inapplicable 
to, merged in or so indistinguishable from the local lottery statute as to 
prevent the conviction of appellants on both charges. It is well estab- 
lished that a conspiracy to commit a substantive crime and the commis- 
sion of the substantive crime itself, are "different" crimes, in the sense 
that conspiracy requires an "additional element" not necessary to the 
establishment of the ultimate fact of guilt of the substantive offense. 





Cases treat the question in a general way and usually point out and 
depend upon some individual difference peculiar to a given statute or to 
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the object of the conspiracy. However, the theme that pervades such 
cases, establishes beyond contradiction that the criterion upon which 
the decisions pivot is the lack of the identity of the specific conduct 


prohibited by each statute concerned. 


A different principle, however, arises in the instances where con- 
viction is sought and obtained for the substantive offense and for the 


conspiracy to commit it upon the same or identical evidence. 


In the case at bar the proof offered was that pertaining to the sub- 
stantive offenses alone, and consequently the proof of the agreement to 
conspire was supplied, if at all, by inference from such proof. 


Counsel for the appellants say this is legally insufficient, as there 
can be no conviction for conspiracy bottomed on bare implications which 
arise entirely from the evidence of the completed substantive act or 


offense, without more. 


Appellate treatment, in the main, of the problem here concerned 
usually is found presented from the point of view of determining when 
the substantive offense and the charge of conspiracy to comm it it are 
both justified. The appellate postulate approves the practice because 
the "crime of conspiracy" and that of the substantive offense, are 
generally considered invariably distinct, or different offenses, or, that 
the conspiracy charge involves the proof of an element "not necessary" 
to the proof of the substantive offense. This is so often uttered and 
reiterated that no necessity of citation arises. The unanimity of judicial 
expression and announcement of the rule gives such substance that it is 
ineluctible that the CONVERSE OF THE RULE, a fortiori, is true. So, 
then, we must examine the offense of Lottery as defined in our code, 
properly apply the general rule, or the converse of it, and determine if, 
as in the case at bar, the crime of conspiracy and that of the substantive 
offense of lottery have such differences or requirement in proof that they 


may be classified as distinct, one from the other. 


An examination of the lottery statute reveals that it is extremely 
broad in its coverage and the conduct it seeks to denounce. For example: 
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without benefit of the aider and abettor statute, it includes in its terms 
the aider and abettor; in addition it includes those who advertise or 
promote a lottery, or those concerned as agents, clerks, or who are 
concerned "IN ANY OTHER MANNER, in managing, carrying on, promot- 
ing, or advertising, DIRECTLY OR INDIRECTLY, any policy lottery, 
policy shop, or any lottery ....". It is difficult, therefore, to conceive of 
any person or group who could confederate to conduct a lottery and do 
an act in furtherance of the lottery WHO WOULD NOT COME WITHIN 
THE PURVIEW AND AMBIT OF THE LANGUAGE IN THE LOTTERY 
STATUTE ITSELF. This raises, at the outset, the propriety of even 
charging all defendants, with the conspiracy to violate the lottery statute 
in Count Oneand also the same defendants with violating the lottery 
statute itself, as a substantive offense in subsequent substantive counts. 
The impropriety is even more vividly suspect when the period of time 
within which the two offenses are charged to have occurred are identical 
or substantially so. 


Counsel appreciate that there may be question as to whether it is 
proper to join, under circumstances, as above-mentioned, the two 
offenses in the same criminal pleading. However, here it is urged that 
the conviction of the appellants for both offenses collides with the rule 
that where the proof of the two offenses is identical and so indistinguish- 
able as not to be separable, one from the other, that then the reason 
permitting the conviction on the substantive offense and the conspiracy 
to commit it ceases. The criterion of difference by which the conviction 
for both offenses is usually justified by this circumstance, has been 
obliterated. 


The authorities and leading cases have treated the legal proposi- 
tion with which we are here concerned. Lisansky v. United States, 31 
F. 2d. 846; United States v. Lutwak, 195 F. 2d. 748. 
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In connection with this proposition we say it is novel. But the 
statute itself is novel, i.e., 22 D. C. Code 1501.7 


To allow the federal conspiracy statute to be applied to our lottery 
law as it is written is to allow one to be indicted for conspiracy to con- 
spire. This obviously cannot be. 


This Court stated in the Woods case that "There is no logical 
necessity for a plurality of agents in order to violate the lottery laws." 
This, we think, is less than realistic. This Court in the case of Forte v. 


United States, 65 App. D. C. 355, recognized the nammer in which the 


[numbers] lottery operates. 


It must be conceded that before a lottery can exist there must be 
at least two parties, one of whom isa player. For if there is no bet 
there could only be the possession of lottery paraphernalia. 


1 We are genuinely concerned as to whether Title 22, Section 1501, isa 
federal statute of the character that allows for the application of Title 18, Sec- 
tion 371 of the United States Code. It is our opinion, and we urge to the Court, 
that Title 18, Section 371 of the U. S. Code was not intended to apply to ex- 
clusively District of Columbia offenses. It seems more logical that it was 
intended to apply only to offenses contained in the United States Code. See: 
Cohens v. Virginia, 6 Wheaton 264; American Security and Trust Company, et 
alv. Comm. of the District of Columbia, 224 U. S. 491. This Court, however, 
has assumed the validity of the application. 


2 The Court stated: 

"It appears from the testimony that the numbers garmie is played in the 
following manner: The player gives the numbers writer a number contain- 
ing three digits and bets his money, from a penny up, on this number. The 
numbers writer writes the number and the amount which the player wants 
to play in a small book which produces an original and two carbon copies. 

He then gives the player one of the carbon copies. One of the other two 
impressions is later picked up and turned over to the backer. The third 
copy is kept by the writer. Sometimes the writer places his initials and the 
initials of the player on the slip, together with the total amount of the bet. 
The winning number is determined each day by the results of the first three 
races at a certain race track. To make this determination, "you take the 
aggregate in each race of the prices paid for first, second, and third; then 
you take the first digit to the left of the decimal in each aggregate, and you 
put those digits down in order, from left to right, and that forms the winning 
number for that day's numbers game." If the number selected proves to be 
correct, the player wins six hundred times the amount of his bet, payable 

in money, less a runner's charge; the runner being the man who picks up the 
slips for the backer. The winnings are collected from the numbers writer 
upon presentation of the duplicate slip, which is the players receipt. 








—————— EE EN eT NT A 
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To dispose of this problem with general principles of law which 4 
state that a defendant in these circumstances is not prejudiced unless “a 
he receives a certain type of sentence after the cource of the trial has * 
run and he has been convicted is unrealistic. Because of liberal rules “ 
governing the admissibility of evidence under conspiracy prosecution : 
the prejudice sets in immediately upon the commencement of the trial, - 
and is repeated over and over again every time those liberal rules - 
governing evidence operate. In other words the conspiracy count is 4 
utilized as a conveyor of evidence otherwise inadmissible. Harrison v. = 
United States, 7 F. 2d. 259, 263. i 

* a 

THE TRIAL COURT ERRED IN INSTRUCTING THE JURY THAT : 
CERTAIN EVIDENCE WAS PRIMA FACIE EVIDENCE AND ALSO 

ERRED IN ITS INSTRUCTION RELATIVE TO THE = 

DECLARATIONS OF A CO-DEFENDANT 4 

The trial judge instructed the jury in respect of prima facie evi- be 

dence as follows:. “ 

"The possession of any copy or record of any 

such chance, right or interest, or of any certificate, . 
bill, token or other device, shall be prima-facie " 
evidence that the possessor of such copy or record " 
did, at the time and place of such possession, keep, 
set up or promote, or was at such time and place a) 
concerned as owner, agent or clerk, or otherwise, 
in managing, carrying on, promoting or advertising * 
a policy lottery, policy shop, or a lottery." 

Counsel makes no claim that the statutory language is not capable : 
of the construction that the possession of numbers material is prima < 
facie evidence of one of several instances of conduct, within the purview 
of the statute prohibiting lotteries. It is not, however, a matter of con- “ 


cern to the jury whether this or any piece of evidence in a trial, con- 


stitutes, as a matter of law 'prima facie’ evidence of an ultimate fact. 
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This is within the province of the Court only, at least within the Federal 
Judicial Ambit. The jurors, on the other hand are concerned only with 
the determination of guilt beyond a reasonable doubt as determined from 
all evidence, and the interplay of the defendants presumption of innocence. 
The Court's use of the term 'prima facie’ could only sérve to confuse 
them and was not a proper judicial guide to the determination of those 
matters solely within their province. Especially is this so when no 
formula is given for weighing 'the statute’ in relation to the other evi- 
dence, the presumption of innocence, or the ever attending necessity that 
the government prove the defendant guilty beyond a reasonable doubt. 


The Court practically told the jurors that if the appellant was guilty 
of the misdemeanor, he was also, and by the same token, prima facially 
guilty of the felony, without any guide to govern their deliberations. To 
thus emphasize by directing their attention to one section, in contra- 
distinction of the other section, and without describing the formula by 
which they could determine appellants guilt as between the two, the 
Court withdrew from the jury the possibility that appellants might only 
be guilty of the misdemeanor. A similar situation, while not on all 
'fours' with the present case, was the occasion of a reversal of a con- 
viction had under strikingly similar circumstances in Spurr v. United 
States, 174 U. S. 728, 43 L. Ed. 1150. See also: LaFrance case, 262 
U. S. 573, 75 L. Ed. 551, 556; Sprarf v. United States, 156 U.S. 51, 39 
‘L. Ed. 343, 362. . 


The mere reading of the statute which contains latin terms 
identifying for legal scholars a legal concept of the quantum of evidence 
to survive a motion for a directed verdict, presumes somewhat upon the 
faculty of the every-day citizen to acquire within thirty days of jury 
service a working familiarity with the law and its application. The term 
‘prima facie’ is not a term which laymen are on such familiar terms, 
that without explanation they will be able to properly appraise it and 
evaluate it along with the other evidence and the defendant's presumption 


of innocence. 











34 


In the case of McAdams v. United States, 74 F. 2d. 37, at page 40, 
the court said: 


"Where the government in the trial of a criminal 
case introduces sufficient evidence to take a case to 
the jury, it frequently is said that it has made outa 
prima facie case; but we think that the words ‘prima 
facie’ should be avoided in a charge to the jury, since 
they are not in common use among laymen and are 
likely to cause confusion of thought and misunderstand- 


ing.” 

The practical effect of instructing the jury that a 'prima facie’ case 
has been made out, the Court was virtually telling the jury that in the 
absence of proof of the defendant's innocence they should find him guilty. 
This cannot be true for the burden never shifts in a criminal case. In 


Ezzard v. United States, 7 F. 2d. 608, at page 811, the Court says: 


"But the writer of the opinion that a prima facie 
case is unknown in criminal procedure. In no condi- 
tion of proof is it permissable to instruct a jury that 
it had become the duty of the defendant to establish 
his innocence to obtain an acquittal." 

So here, if the only duty of the prosecution was to show possession, 
actual, constructive or vicarious, the Court cannot consistently instruct 
that the prosecution has made out a case against the defendant when its 
duty to prove guilty beyond a reasonable doubt, to be tested during the 


entire trial by the defendant's presumption of innocence. 


The appellants' contention of error as to the instruction on the 
consideration to be given declarations of co-defendants is treated in 
herein in argument numbered one and two. 


CONCLUSION 


In conclusion, appellants submit to this Honorable Court that the 
Court below committed prejudicial and reversible error as to each and 
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all of the points hereinbefore set forth in appellants' brief and there- 
fore counsel respectfully urge that this Honorable Court reverse the 


verdict and judgment entered against the appellants by the Court below. 


CURTIS P. MITCHELL 
JOHN A. SHORTER, JR. 


Attorneys for Appellants 
508 Fifth Street, N. W. 
Washington 1, D.C. 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Brief for Appellant 
was mailed postage prepaid to Oliver C. Gasch, Esquire, United States 
Attorney for the District of Columbia, this 31st day of May 1958. 


CURTIS P. MITCHELL 
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I 
Nos. 14,397 and 14,398 
QUESTIONS PRESENTED 


This is an appeal from a judgment of conviction en- 
tered by the District Court after a jury had found ap- 
pellants guilty as charged of the offenses of conspiracy 
to violate the gambling laws of the District of Columbia, 
promoting a lottery, and possession of numbers slips. 

In the opinion of the appellee, the following questions 
are presented: 


1. Whether the District Court erred in permitting the 
Government’s first witness at the outset of his testimony 
to testify as to a statement by an alleged conspirator 
which had been made out of the presence of his alleged 
co-conspirator, appellant Taylor, when the Government 
had stated it would prove the existence of a conspiracy 
and when it did so by this witness’s subsequent testi- 


mony? 

2. Whether appellant Taylor was prejudiced by the ad- 
mission into evidence of a statement of an accusatory 
nature made in his presence by appellant Beecham at the 
time both appellants had just been placed under arrest? 

3. Was there such probable cause as to justify issuance 
of the arrest and search warrants by the Commissioner 
and denial of motions to suppress by the motions and 
trial judges? 

4, Whether the District Court erred in denying appel- 
lants’ motion for judgments of acquittal on the conspiracy 
count in the indictment? 

5. Did the District Court err when as a part of its in- 
structions to the jury it quoted the language of the stat- 
ute which appellants were alleged to have violated? 
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INDEX 


Counterstatement of the Case 
Statutes Involved 
Summary of Argument 


Argument: 


I. The Admission in Evidence at the Trial of the 
Statement Made by the Co-Defendant Allen about 
Appellant Taylor Was Not Error. 


II. The Admission in Evidence at the Trial of the 
Statement Made by Appellant Beecham upon His 
Arrest Was Not Error Prejudicial to Appellant 


III. There Was Sufficient Probable Cause to Support 
the Issuance of the Arrest and Search Warrants... 


IV. The District Court Correctly Denied Appellants’ 
Motion for Judgments of Acquittal on the Conspir- 


V. The District Court Did Not Err by Using the Lan- 
guage of the Applicable Statute during Its Instruc- 
tion of the Jury 


Conclusion 


Table of Cases 


Brinegar v. United States, 338 U.S. 160 (1949)... 

Cleaver Vv. United States, 238 F.2d 766 (10th Cir. 1956)... 

Carroll v. United States, 267 U.S. 182 (1925) 

Curley Vv. United States, 81 U.S. App. D.C. 389, 160 F.2d 
229 (1947) 

Cooper v. United States, 94 U.S. App. D.C. $48, 218 F.2d 
39 (1954) 

Dickerson V. United States, 62 App. D.C. 191, 65 F.2d 
824 (1983) 

Ercoli Vv. United States, 76 U.S. App. D.C. 361, 181 F.2d 
354 (1942) 

Feutralle Vv. United States, 209 F.2d 159 (5th Cir. 1954) 

Gentili Vv. United States, 22 F.2d 67 (9th Cir. 1927)............ 

mere United States, 67 App. D.C. 71, 85 F.2d 287 





Cases—Continued 


Lorenz V. United States, 24 App. D.C. 337 (1904) 

On Lee V. United States, 343 U.S. 747 (1952) 

Lutwak v. United States, 344 U.S. 604 (1953) 

McDonald v. United States, 77 U.S. App. D.C. 38, 133 F.2d 
23 (1942) 

McUin vV. United States, 17 App. D.C. 323 (1900) 

Metoyer V. United States, D.C. Cir. No. 13970, Nov. 13, 


1957 

Mills v. Unitetd States, 90 U.S. App. D.C. 365, 196 F.2d 
600 (1952) 

Mallory v. United States, D.C. Cir. No. 14023, June 19, 
1958 

Maynard v. United States, 94 U.S. App. D.C. 347, 215 
F.2d 336 (1954) 

Parente v. United States, 249 F.2d 752 (9th Cir. 1957)..... 

Robinson v. United States, 93 U.S. App. D.C. 347, 210 F.2d 
(1954) 

Sparf and Hansen v. United States, 156 U.S. 51 (1895)... 

Skiskowski v. United States, 81 U.S. App. D.C. 274, 158 
F.2d 177 (1946) 

Thayer V. United States, 168 F.2d 247 (10th Cir. 1948) 

Troutman V. United States, 100 F.2d 628 (10th Cir. 1928).. 

United States v. Sansone, 231 F.2d 887 (2d Cir. 1956) 

United States v. Sing Kee, 250 F.2d 236 (2d Cir. 1957)...... 

United States v. Bookie, 229 F.2d 130 (7th Cir. 1956)-...... 

United States v. Herkovitz, 209 F.2d 881 (2d Cir. 1954)... 

United States v. Bell, 126 F. Supp. 612 (D.C. D.C. 1955), 
affirmed sub nom. Woods v. United States, 99 U.S.App. 
D.C. 351, 240 F.2d 37 (1956) 
Washington v. United States, 92 U.S. App. D.C. 31, 202 
FE DAR SESE CESOSS ) po ocsceccececcevteseveccesencsssceecerensseceenasseess 
Woods v. United States, 99 U.S. App. D.C. 351, 240 F.2d 
87 (1956) 

Wyche v. United States, 90 U.S. App. D.C. 365, 196 F.2d 
260 (1952) 

Young v. United States, 94 U.S. App. D.C. 62, 214 F.2d 


Other References 


‘V Wigmore Evidence § 1071 (8d Ed. 1940)._....................... ac 
ea mind a eer ng TM UN sRtatana dace ater hie haan 
” CTT Nn bee errr creer erent 





United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,398 


Lovis E. BreecHamM, APPELLANT 
v. 


Unrrep States or AMERICA, APPELLEE 
No. 14,397 
Rosert L. Taylor, APPELLANT 
v. 


Unrrep States or AMERICA, APPELLEE 


Appeals from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF. THE CASE 


On July 29, 1957, an indictment in 11 counts against 
appellants and their co-defendant, James Allen,’ was filed 
in the United States District Court for the District of 
Columbia (J.A. 1). Of the counts pertinent to this ap- 
peal,” the first count charged that continuously during a 


1 Allen was never apprehended (J.A. 41), and consequently 
never brought to trial. 


2Of the 11 counts, seven were dismissed by the District Court 
(J.A. 12, 43). 


(1) 





2 


period from March 1, 1957 through May 29, 1957, ap- 
pellants, their co-defendant Allen, and others unknown 
to the Grand Jury conspired together to commit offenses 
against the United States, to wit, to commit violations of 
Section 1501 and 1502, Title 22, D.C. Code (1951) (J.A. 
1-2). Count two in the indictment charged appellants 
and their co-defendant with continuously carrying on and 
promoting as owners, agents and clerks a lottery known 
as the numbers game within the District of Columbia 
from about March 1, 1957 to about May 29, 1957 (J.A. 2). 
The eighth and ninth counts charged appellants Taylor 
and Beecham, respectively, with the possession of num- 
bers slips on May 29, 1957 (J.A. 3). 

Prior to trial, appellants filed a motion for severance, 
a motion to dismiss count one, and motions to suppress 
as evidence papers allegedly taken unlawfully from ap- 
pellants’ persons on May 29, 1957 (J.A. 7-9). The Gov- 
ernment opposed such motions (R. 492-494). A hearing 
was held on such motions at which there was testimony by 
witnesses and argument by counsel and during which 
hearing there was received in evidence the affidavit ex- 
ecuted by police officers filed in support of their applica- 
tion to the United States Commissioner for arrest and 
search warrants (R. 532-533). The District Court denied 
appellants’ motions in a memorandum filed November 13, 
1957 (J.A. 10-12). 

The affidavit is comprised of 11 typewritten pages 
which recount the observations made and the actions 
taken by three police officers on 56 days over a period 
of three months—March, April and May, 1957 (J.A. 18- 
39). These observations and actions by the police were 
the result of numerous complaints received by them that 
numbers were being written in the 600 block of T Street, 
N.W. (J.A. 19). The affidavit reveals that numbers bets 
were either made or placed by an undercover police offi- 
cer with the co-defendant Allen on 56 different days. 


18, 14, 15, 18, 19, 20, 21, 22, 26, 27, 28, 29; 
9, 10, 11, 12, 15, 16, 17, 18, 19, 22, 28, 24, 25, 
8, 6, 7, 8, 9, 10, 18, 14, 15, 16, 17, 20, 21, 
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The earliest time such a transaction ever occurred was 
at 11 am. (March 26) and the latest it ever occurred 
was at 1:50 p.m. (April 25) (J.A. 21, 26). Of the 56 
times when the bets were either made or placed with 
Allen he left the undercover officer’s presence and re- 
turned with change on three occasions (March 1, 13, and 
14) (J.A. 19, 20). He left the officer shortly after ac- 
cepting the bets and did not return on 17 occasions. Allen 
accepted the bets and met with appellant Taylor on 17 
oceasions.* The meetings between Allen and appellant 
Taylor took place never earlier than 1:20 p.m. (May 13) 
and never later than 1:45 p.m. (April 30) (J.A. 27, 32).° 
On three occasions (April 19, 29; May 2) Allen stated to 
the undercover policeman who executed the affidavit that 
he was turning his numbers work over to appellant Tay- 
lor (J.A. 25, 26, 27). 

Appellant Beecham had been described in the affidavit 
as having written on a white pad and then received dollar 
bills from unidentified men at a gasoline station on May 
8 (J.A. 30). Again, on May 14, appellant Beecham was 
seen to have written on a pad, received something from 
unidentified men and handed something back to them 
(J.A. 33-34). A similar occurrence was observed and 
noted in the affidavit to have taken place on May 27 
(J.A. 38). On May 16, appellant Beecham was seen to 
enter a store with bulging pockets about 2 p.m. and leave 
without the bulge (J.A. 34-35). On May 20, appellant 
Beecham was observed with bulging pockets to meet and 
talk with a known numbers backer at about 1:30 p.m. 
and then disappear into a building (J-A. 36). On May 
27 at about 2:11 pm, appellant Beecham was seen to 
enter a house with bulging pockets, remain there two 
minutes and then come out without the bulge and drive 
off in his cab (J.A. 39). 


4 April 18, 22, 29, 30; May 1, 2, 6, 7, 8, 9, 18, 14, 15, 21, 22, 23 
and 27 (J.A. 25-89). 


5 At the trial Officer Bigelow did testify that on one day April 
18, Allen met with appellant Taylor at 2:30 p.m. (J.A. 58). 
However, this time was omitted from the affidavit (J.A. 25). 
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Appellant Beecham was seen to meet appellant Taylor 
on 11 different days* at times never earlier than 2:08 
p.m. and never later than 2:15 pm. (J.A. 27-39). On 
nine of those occasions appellant Taylor was described 
as having bulging pockets or noticeable bulges under his 
clothing. After four such meetings (May 6, 13, 17, 27) 
with appellant Beecham, appellant Taylor no longer had 
the bulges (J.A. 28-29, 32, 35, 38-39).7 On five other 
days (May 2, 3, 9, 10, and 22), either appellant was seen 
to proceed to or be in the rear of Tim’s Hot Dog Stand 
within minutes after 2 p.m. (J.A. 28, 31, 32, 37). 

At the trial, the first witness to testify for the Gov- 
ernment was Officer Houston Bigelow, a member of the 
Gambling Squad of the Metropolitan Police Department 
(J.A. 52). During the month of March, 1957, he made 
numbers bets with the co-defendant Allen on 15 different 
dates (J.A. 54). During April, 1957, he made numbers 
bets with Allen on 22 different dates (J.A. 55). 

On April 18, at about noon, Officer Bigelow placed 23 
different numbers bets with Allen. At 2:45 p.m. that 
day he saw Allen talking with appellant Taylor (J.A. 
58). 

On April 19 at about noon, Bigelow placed 29 numbers 
bets with Allen who told him that he (Allen) turned his 
work into appellant Taylor (J.A. 58). 

On April 22, Bigelow, after he had made 20 different 
numbers bets with Allen, saw Allen talking with appel- 
lant Taylor and both men going into Tim’s Hot Dog 
Stand together (J.A. 58-59). 

On April 29, Bigelow, after placing his bets with Allen 
at about 1:35 p.m., went to Tim’s where he was told by 
appellant Taylor that the place was closed. As Bigelow 
was leaving, Allen came in and Officer Bigelow told this 
to Allen. Allen replied that he was going to turn in 
his work to appellant Taylor (J.A. 59). 


6 April 30; May 6, 7, 8, 18, 14, 15, 17, 21, 23 and 27. 


™On May 6, appellant. Taylor gave appellant Beecham a brown 
bag (J.A. 29). 
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On April 30 at about 1 p.m, Bigelow placed his bets 
with Allen. At 1:45 pm., Bigelow saw Allen and ap- 
pellant Taylor meet and enter Tim’s. At 2:40 pm, 
Bigelow saw appellant Taylor leave Tim’s, walk down 
an alley and meet appellant Beecham and get into the 
latter’s cab. The pockets of appellant Taylor were bulg- 
ing. (J.A. 60). 

On May 1, at about 1 p.m., Officer Bigelow placed 24 
numbers bets with Allen who put them inside his cap 
and went to Tim’s where he met appellant Taylor. At 
about 2:05 p.m., appellant Taylor left Tim’s and met ap- 
pellant Beecham at the parking lot (J.A. 61). 

On May 2 at about 12:50 p. m., Officer Bigelow placed 
i7 bets with Allen who said he was writing for appellant 
Taylor and that it was not necessary to have the exact 
amount of money as long as you played with appellant 
Taylor because he would accept a “short slip” (J.A. 61). 
At 1:40 p.m., Allen went into Tim’s with appellant Tay- 
lor. At 2:05 p.m., appellant Beecham drove up to the 
rear of the block in which Tim’s is located (J.A. 62). 

On May 6 at about 12:40 p.m., Officer Bigelow placed 
his bets with Allen. At 1:40 p.m., Allen met with appel- 
lant Taylor at Tim’s. At 2:10 pm, appellant Beecham 
drove up in front of Tim’s and appellant Taylor walked 
out and handed him something wrapped in brown paper. 
(J.A. 62). 

Officer Bigelow recounted in his testimony at the trial 
that on May 7, 8, 9, 13, 14, 15, 21, 22, 23 and 27, he had 
placed bets with Allen, that thereafter Allen and appel- 
lant Taylor would get together, usually at Tim’s, and that 
thereafter appellant Taylor would meet with appellant 
Beecham, usually at the parking lot in the rear of Tim’s 
(J.A. 62-68). Bigelow testified that there was a set pat- 
tern each day. Appellant Beecham would drive his cab 
through the 600 block of T Street, N. W., and appellant 


8 Bigelow testified that on May 17 he had made his bets with 
Allen at about 12:55 p.m. He saw appellant Taylor meet appel- 
lant Beecham at the parking lot at 2:10 p.m. (J.A.. 66). 
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Taylor, upon seeing him, would immediately go around 
to the rear of that block (R. 116). 

Bigelow testified at the trial that on May 29 he was 
given at the Morals Office of the Police Department three 
one-dollar bills, the serial numbers of which were written 
down (J.A. 68-70). At 12:40 p.m., he placed bets with 
the co-defendant, Allen, and used the marked bills (J.A. 
70-73). ‘At 1:40 p.m., Allen met with appellant Taylor 
at Tim’s. At 1:55 p.m., appellant Beecham drove into 
the parking lot. A short time later, appellant Taylor 
entered the alley which led back to the parking lot and 
Officer Bigelow placed him under arrest. (J.A. 70, 74). 
Appellant Taylor was walked on back to the parking lot, 
searched, and the three one-dollar bills were recovered 
from his person (J.A. 70). 

Officer Alton Thomas, a member of the Gambling Squad 
of the Metropolitan Police Department, testified at the 
trial that he had an arrest warrant for appellant Bee- 
cham and a search warrant for his cab (J.A. 76). Thomas 
arrested appellant Beecham in the parking lot and re- 
covered numbers slips from his person and numbers 
books and numbers cut cards from his cab (J.A. 78-79, 80, 
90, 91, 98-99). 

Officer Thomas and appellants Taylor and Beecham 
were standing in a circle and were about four feet from 
each other (J.A. 82-83). Thomas testified as to his con- 
versation with appellant Beecham (J.A. 81, 82): 


“A. I said: Why did you come in this alley? Why 
did you come in here? 
He said: I came in here to turn my numbers over 
to Scrappy. 
And I said: When you say Scrappy, do you 
mean this man that is placed under arrest here? 
He said: Yes. 
I said: How long have you been writing num- 
bers, and he said: About two months. 
And I said: Do you come here daily and turn 
them over to him. And he said, yes. 
And I said: About how much numbers do you 
write a day? He said: Well, what you see there, 
maybe more, maybe less, and he said: Officer, 
you have me now. You have got all my stuff, 
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it is all mine. The only thing I am worried 
about, he said: I have been sick, and I drive a 
cab, as you know, and I don’t want to lose my 
face.” 


* s * s 

. Now, when he referred to one known as Scrappy, 
do you know of your own personal knowledge 
who he meant? 

. He meant Mr. Taylor there. 

. I see. 

. Because I pointed right to him. I said: Do you 
mean this man right here, and he said, yes. 
Did Taylor say anything at that time? 

Taylor didn’t say anything. 
Did he hear what this man said? 
. Yes, sir.” 

Sergeant William Foran, a member of the Gambling 
Squad of the Metropolitan Police Department, searched 
appellant Taylor and recovered numbers slips and run- 
down tapes from his person (J.A. 86, 87, 91-94; R. 160). 
Foran, who was qualified at the trial as an expert (J.A. 
87-88), testified that the code or symbol (which identifies 
the particular numbers writer) on the numbers slips 
found in appellant Beecham’s possession was identical to 
one of the codes or symbols listed on the run-down tapes 
found on the person of appellant Taylor (J.A. 93). 

Appellants Taylor and Beecham were interrogated both 
at the parking lot and in the Morals Office of the Metro- 
politan Police Department (J.A. 84-85, 87, 94). Sergeant 
Foran testified that appellant Taylor denied that co- 
defendant Allen had ever given him any money and stated 
that the marked money must have come into his possession 
as a result of making change for someone (R. 216; J.A. 
94). Appellant Taylor said that he sometimes operated 
Tim’s Hot Dog Stand in the absence of its owner (J.A. 95). 
Appellant Taylor denied being in the numbers business 
and denied ever meeting or having any transactions with 
appellant Beecham (J.A. 95). Appellant Taylor ex- 
plained to Sergeant Foran that the numbers slips in his 
possession were numbers he planned to play himself 
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(J.A. 96-97). Appellant Taylor stated that the run-down 
tapes he had were from an adding machine which h 
had used to pay his bills (R. 232). 

At the conclusion of the presentation of the Govern- 
ment’s case at the trial, appellants moved for judgment 
of acquittal which motion was denied (J.A. 99, 100). 
Appellants then produced two witnesses who testified 
that there had been a coke machine or boxes sitting in 
the front bay window of the pool hall, from which Off- 
cers Bigelow had made his observation, which would have 
obstructed Bigelow’s view of Tim’s Hot Dog Stand (J.A. 
102, 104, 109). 

After appellants’ witnesses had testified, the District 
Court instructed the jury (J.A. 124-125) : 


“Now the second count charges an offense known 
locally as promoting a lottery. The statute is rather 
broad and I will read it for you, and then I will 
paraphrase it and I will also point in particular to 
the elements which are involved in this case. Title 


22, District of Columbia Code, Section 1501, reads 
as follows: 


‘If any person shall, within the District, keep, set 
up or promote, or be concerned as owner, agent 
or dae or in any manner in managing, carry- 
ing on, promoting or advertising, directly or in- 
directly, any policy lottery, policy shop, or any 
lottery, or shall sell or transfer any ticket, cer- 
tificate, bill, token or other device, purporting 
or intended to guarantee or to assure to any 
person or entitle him to a chance of drawing or 
obtaining a prize to be drawn in any lottery, or 
in a game or device commonly known as policy 
lottery or policy, or shall for himself or for 
another sell, transfer or have in his possession, 
for the purpose of sale or transfer, a chance or 
ticket in or share of a ticket in any lottery or 
any such bill, certificate, token or other device, 
he shall suffer the punishment provided for by 
the statute.’ 


“And the statute. continues: 


“The possession of any copy or record of any 
such chance, right or interest, or of any cer- 





9 


tificate, bill, token or other device, shall be 
prima-facie evidence that the possessor of such 
copy or record did, at the time and place of 
such possession, keep, set up or promote, or 
was at such time and place concerned as owner, 
agent or clerk, or otherwise, in managing, carry- 
ing on, promoting or advertising a policy lottery, 
policy shop, or a lottery.’ 


“The second count is a very brief charge, and the 
Court will read it to you. It reads: 


‘Continuously during the period from about 
March 1, 1957 to about May 29, 1957, within 
the District of Columbia, Robert L. Taylor, Louis 
EK. Beecham and James Allen were concerned 
as owners, agents and clerks, and in other ways, 
in managing, carrying on and promoting a lot- 
tery known as the numbers game.’ 


“Now as against that the statute, as the Court has 
indicated, provides generally against one being an 
owner, agent or clerk, or in any other manner in 
managing, carrying on or promoting or advertising, 
directly or indirectly, any lottery, of which the Court 
charges you as a matter of law the numbers game is 
a device. The Court charges you that a lottery, 
broadly speaking, is anything upon which a return 
to another is dependent upon chance or, as the stat- 
ute itself says, ‘purporting or intended to guarantee 
or to assure to any person or entitle him to a chance 
of drawing or obtaining a prize to be drawn in any 
lottery, or shall for himself or for another sell, trans- 
fer or have in his possession, for the purpose of sale 
or transfer, a chance, a token or other device.’” 


The jury found appellants guilty as charged (J.A. 13). 
Appellants moved for judgments of acquittal and/or a 
new trial but this motion was denied by the District 
Court (J.A. 13-14). Appellant Taylor was sentenced to 
serve one to three years on counts one and two and to 
serve one year on count three, the sentences to run con- 
currently (J.A. 15-16). Appellant Beecham was sen- 
tenced to serve eight months to two years on counts 
one and two and to serve one year on count three, the 
sentences to run concurrently (J:A. 16-17). 
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STATUTES INVOLVED 
18 U.S.C. $271 (1952) (conspiracy) : 


“If two or more persons conspire either to commit 
any offense against the United States, or to defraud 
the United States, or any agency thereof in any 
manner or for any purpose, and one or more of such 
persons do any act to effect the object of the con- 
spiracy, each shall be fined not more than $10,000 or 
imprisoned not more than five years or both. 

If, however, the offense, the commission of which is 
the object of the conspiracy, is a misdemeanor only, 
the punishment for such conspiracy shall not exceed 
the maximum punishment provided for such misde- 
meanor.” 


31 Stat. 1330 (1901) as amended, 22 D.C. Code $1501 
(1951) (promoting lotteries—sale or possession of 
tickets) : 


“If any person shall within the District keep, set 
up, or promote, or be concerned as owner, agent, or 


clerk, or in any other manner, in managing, carry- 
ing on, promoting, or advertising, directly or indi- 
rectly, any policy lottery, policy shop, or any lot- 
tery, or shall sell or transfer any chance, right, or 
interest, tangible or intangible, in any policy lottery, 
or any lottery or shall sell or transfer any ticket, 
certificate, bill token, or other device, purporting or 
intended to guarantee or assure to any person or 
entitle him to a chance of drawing or obtaining a 
prize to be drawn in any lottery, or in a game or 
device commonly known as policy lottery, or policy, 
or shall, for himself or another person, sell or trans- 
fer, or have in his possession for the purpose of sale 
or transfer, a chance or ticket in or share of a ticket 
in any lottery or any such bill, certificate, token, or 
other device, he shall be fined upon conviction of 
each said offense not more than $1,000 or be impris- 
oned not more than three years, or both. The pos- 
session of any copy or record of any such chance, 
right, or interest, or of any such ticket, certificate, 
bill token, or other device shall be prima-facie evi- 
dence that the posses of such copy or record did, 
at the time and place of such possession, keep, set 
up, or promote, or was at such time and place con- 





il 


cerned as owner, agent, or clerk, or otherwise in 
managing, carrying on, promoting, or advertising 
a policy lottery, police shop, or lottery.” 
52 Stat. 198 (1938), as amended, 22 D.C. Code $1502 
(Supp. 1955) (possession of lottery tickets) : 


“If any person shall, within the District of Co- 
lumbia, knowingly have in his possession or under 
his control, any record, notation, receipt, ticket, cer- 
tificate, bill, slip, token, paper, or writing, current 
or not current, used or be used in violating the pro- 
visions of section 22-1501, 22-1504, or 22-1508, he 
shall, upon conviction of each such offense, be fined 
not more than $1,000 or be imprisoned for not more 
than one year, or both. For the purpose of this 
section, possession of any record, notation, receipts, 
ticket, certificate, bill slip, token, paper, or writing 
shall be presumed to be knowing possession thereof.” 


SUMMARY OF ARGUMENT 


Testimony by Officer Bigelow as to a statement made 
by the co-defendant Allen about, but out of the presence 
of, appellant Taylor was admissible because the witness’s 
entire testimony established that Allen and appellant 
Taylor were co-conspirators. That the officer was al- 
lowed to testify about this particular statement before a 
prima facie case of conspiracy had been made out was a 
matter of the order of proof which is always within the 
trial court’s discretion. There was no abuse of such 
discretion in the instant case. 

Testimony by Officer Thomas as to an inculpatory 
statement made by appellant Beecham almost simultane- 
ously with his arrest and while in the presence of ap- 
pellant Taylor was admissible against appellant Taylor 
on the ground that by his silence under such circum- 
stances he adopted or acquiesced in such statement. The 
fact that appellant Taylor himself had just been placed 
under arrest does not prevent an inference being drawn 
from his silence in the face of the accusation. In any 
event, the testimony concerning appellant Beecham’s state- 
ment was admissible against appellant Beecham since 
it constituted a confession, and appellant Taylor had the 
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duty to request the trial judge to instruct the jury not 
to consider such statement against him. He failed to 
make such request and he cannot now be heard to com- 
plain of the District Court’s failure so to limit the con- 
sideration of such testimony since it was not clearly 
prejudicial error. 

The arrests and seizures by the police officers were 
carried out pursuant to warrants issued by the Com- 
missioner. The affidavit submitted by the officers to ob- 
tain such warrants made out probable cause for it showed 
‘that the police were given certain information and that 
they had observed activity by appellants during hours 
peculiarly significant to numbers operations indicating 
that appellants were engaged in numbers operations. 

The District Court’s denial of appellants’ motion for 
judgments of acquittal on the conspiracy count was 
proper in view of the testimony of continuous num- 
bers plays with co-defendant Allen and of a set pattern 
of meetings between Allen and the appellants and in 
view of the fact that appellants were in possession of 
numbers paraphernalia. Giving the Government the bene- 
fit of all legitimate inferences there was certainly evi- 
dence from which a jury could find concerted and asso- 
ciated effort on the part of appellants to violate the 
lottery laws. 

The District Court’s use of the language of the appli- 
cable statute when charging the jury on the “promoting 
a lottery” count was appropriate when viewed in the 
framework of the whole of its charge. 


ARGUMENT 
I 


The Admission in Evidence at the Trial of the State- 
ment Made by the Co-Defendant Allen about Appel- 
lant Taylor Was Not Error. 


Appellants contend that the District Court erred when 
it permitted Officer Bigelow, the undercover police officer 
-who was the Government’s first witness at the trial, to 
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testify over objection as to a statement made to him by 
appellants’ co-defendant, Allen (Argument I, p. 14). 
Bigelow was allowed to testify that on April 19, 1957, 
he had placed some numbers bets with Allen who had 
told him that he (Allen) turned his work into appellant 
Taylor (J.A. 58). Appellants’ argument runs that such 
a statement made by Allen out of the presence of ap- 
pellant Taylor was admissible against him only if it was 
a declaration made by a conspirator during the existence 
of a conspiracy to which appellant Taylor was a party; 
that prior to this challenged testimony there had been 
no evidence adduced of either a conspiracy existing or of 
appellant Taylor’s participation therein; and, that, there- 
fore, it was error to allow the officer to relate to the 
jury what Allen had said about appellant Taylor and 
such error seriously prejudiced both appellants at trial. 

It is the Government’s position that Officer Bigelow’s 
entire testimony established the existence of a conspiracy 
and appellant Taylor’s complicity in it. Therefore, it 
was not error for the officer to tell from the stand what 
Allen had said concerning appellant Taylor because 
Allen had been appellant Taylor’s co-conspirator. It 
may be remembered that at the trial Officer Bigelow tes- 
tified that commencing on March 1, 1957, he made num- 
bers bets with Allen on 15 different dates during March 
and 22 different dates during April (J.A. 54, 55). Officer 
Bigelow further testified that Allen had agreed to accept 
from him a larger amount of numbers and had promised 
to give him a regulation numbers book (J.A. 57). Then 
followed testimony by Officer Bigelow that on April 18 
he had placed bets with Allen at noon and had seen 
Allen talking with appellant Taylor at 2:45 p. m. (J.A. 
58). At this juncture of the trial Officer Bigelow testi- 
fied over objection that on April 19 Allen told him that 
he (Allen) turned his work into appellant Taylor. There- 
after, Officer Bigelow continued to testify at some length. 
He recounted that on 17 days after he had placed his 
bets with Allen he had seen Allen meet with appellant 
Taylor. The time of such meetings. was invariably be- 
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tween 1:20 p.m. and 1:45 pm. The locale of such meet- 
ings was invariably Tim’s Hot Dog Stand. Officer Bige- 
low further testified that twice Allen had said he was 
turning in his numbers work to appellant Taylor. More- 
over, Bigelow testified that on May 29 he used three 
marked bills when placing his numbers bets with Allen, 
that appellant Taylor met with Allen as usual, and that 
these bills were in appeHant Taylor’s possession when 
he was arrested a short time later in the day. 

It may be seen that upon the conclusion of Officer Bige- 
low’s testimony the Government had presented evidence 
that Allen was writing and accepting numbers bets both 
prior to and subsequent to April 19, that Allen met with 
appellant Taylor in the early afternoon both before and 
after April 19, that Alien had stated on two occasions 
other than on April 19 that he was turning his work 
into appellant Taylor, and that when arrested appellant 
Taylor had in his actual possession certain money given 
to Allen by Officer Bigelow in the course of making a 
numbers play. It is submitted that by means of Officer 
Bigelow’s testimony, altunde Allen’s statement about ap- 
pellant Taylor on April 19, sufficient evidence had been 
adduced of the existence on April 19 of a conspiracy 
between Allen and appellant Taylor having as its object 
the violation of the gambling laws to allow the jury to 
hear the testimony of what Allen had said about, but 
out of the presence of, appellant Taylor on April 19. 
See United States v. Sansone, 231 F. 2d 887, 893 (24. 
Cir. 1956). 

The fact that Officer Bigelow was permitted to testify 
as to what he had heard on April 19 before his testi- 
mony at the trial had as yet made out prima facie 
the conspiracy charge and appellant Taylor’s part in it 
is simply a matter of the order of proof. Appellants can 
show no error on that score. The order in which evidence 
is received at a trial is a matter within the discretion of 
the trial court. McDonald v. United States, 77 U.S. App. 
D.C. 33, 133 F. 2d 23 (1942). There was no abuse of 
such discretion in the instant case for the Government 
had alleged the existence of a conspiracy between ap- 
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pellant Taylor and Allen and had proved it by the time 
it concluded the presentation of its evidence. This was 
all it was required to do in order to make Bigelow’s 
testimony concerning what took place on April 19 ad- 
missible. See Hoeppel v. United States, 67 App. D.C. 
71, 76, 85 F. 2d 237 (1936); Lorenz v. United States, 24 
App. D.C. 337, 373-374 (1904); Ercoli v. Umited States, 
76 U.S. App. D. C. 361, 362, 131 F. 2d 354 (1942) ; Parente 
v. United States, 249 F. 2d 752, 754 (9th Cir. 1957). 


II 


The Admission in Evidence at the Trial of the State- 
ment Made by Appellant Beecham upon His Arrest 
Was Not Error Prejudicial to Appellant Taylor 


Appellants contend that the District Court erred in 
permitting Officer Thomas to testify at the trial as to 
what appellant Beecham said immediately after his arrest 
and when standing at the parking lot in the presence of 
appellant Taylor who had himself just been arrested 
(Argument II, Br. 18). Appellants argue that upon their 
arrest the conspiracy terminated and what the one said 
about the other was not admissible against the other be- 
cause they were no longer co-conspirators. 

It may be remembered that Officer Thomas testified 
that he placed appellant Beecham under arrest at the 
parking lot (J.A. 76). Appellant Taylor who had just 
been arrested by Officer Bigelow in the nearby alley and 
had been led to the parking lot (J.A. 70, 71), was stand- 
ing within four feet of Officer Thomas and appellant 
Beecham (J.A. 82, 83). Over objection,® Officer Thomas 


9 At trial, appellants objected to the testimony by Officer Thomas 
on the ground that their arrests had been illegal (J.A.. 80, 81), 
but on appeal they challenge the testimony on the ground that 
the conspiracy had ended and what one said was inadmissible as 
to the other. Since the arrests had been valid, the trial court’s 
ruling was correct and appellants cannot now urge that the testi- 
mony was improper for a different reason. See United States v. 
Sing Kee, 250 F. 2d 286, 242 (2d. Cir. 1957); Thayer v. United 
States, 168 F. 2d 247, 249 (10th Cir. 1948). Quaere whether 
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asked appellant Beecham why he had come into the alley 
and appellant Beecham replied that he came to turn over 
his numbers to “Scrappy” (appellant Taylor), that he 
came there daily to turn them in, that he had been writ- 
ing them for two months, and that all the “stuff” (the 
numbers paraphernalia recovered by the police officer) 
was his (J.A. 81, 82). This testimony was admissible 
against appellant Taylor on the theory that, because 
adopted, agreed to or orally acquiesced in by ‘appellant 
Taylor, the statement of appellant Beecham was as if 
stated by appellant Taylor and therefore not within the 
hearsay rule. IV Wigmore, Evidence §§ 1071, 1072 (3d 
ed. 1940); 20 Am. Jur., Evidence § 570; 22 C. JS., Cr. 
Law § 734. The general rule is that an accusatory state- 
ment and the defendant’s failure to deny it are admissible 
if the circumstances are such as would warrant the in- 
ference that the defendant would naturally have contra- 
dicted it if he did not assent to its truth. Sparf and 
Hansen v. United States, 156 U.S. 51, 56 (1895); Kelley 
v. United States, 99 U.S. App. D.C. 13, 15, 236 F. 2d 746 
(1956) ; Skiskowski v. United States, 81 U.S. App. D. C. 
274, 278, 158 F. 24 177 (1946) ; Dickerson v. United States, 
62 App. D. C. 191, 193, 65 F. 2d 824 (1933); Harrod v. 
United States, 58 App. D. C. 254, 255, 29 F. 2d 454 (1928) ; 
McUm v. United States, 17 App. D. C. 328, 331-332 
(1900). The circumstances in- the instant case support 
the inference that appellant Taylor would have denied 
appellant Beecham’s allegation if it had not been truth- 
ful. The accusation by appellant Beecham was a serious 
one, appellant Taylor heard it (J.A. 82) and he remained 
silent. 

Appellants say that since appellant Taylor was under 
arrest at this time his silence did not constitute an ad- 
mission and they cite decisions from other circuits and 
Kelley v. United States, supra. In the latter case, this 


appellants’ objection made to the police officer’s testimony at an 
earlier stage of the trial (J.A. 79), was sufficient to preserve 
their present point on appeal. See On Lee v. Sa oe $438 
U.S. 747, 749-750 (fn. 3) (1952); F. R. Crim. P. 
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Court expressly refrained from ruling whether silence 
by one under arrest constituted an admission.” More- 
over, the other federal cases referred to by appellants 
often involved defendants who were subjected to the ac- 
cusations during interrogations some little while after 
arrest. Here, the accusation by appellant Beecham was 
made almost simultaneously with his arrest and that of 
appellant Taylor at the scene of their long-time meeting 
place. See Gentili v. United States, 22 F. 2d 67, 69 (9th 
Cir. 1927). 

Assuming arguendo that Officer Thomas’s testimony as 
to what appellant Beecham said to him should not have 
been received in evidence against appellant Taylor, it 
was surely admissible against appellant Beecham as 2 
confession or admission. See Metoyer v. United States, 
D.C. Cir. No. 13970, November 13, 1957. At the trial of 
more than one defendant it is perfectly proper to permit 
the introduction of evidence which is inadmissible as to 
one defendant and admissible as to the other if appro- 
priate instructions are given the jury. Robison v. 
United States, 93 U.S. App. D.C. 347, 349, 210 F. 2d 29 
(1954). However, the burden is upon the defendant at 
the trial who wants an instruction limiting the reception 
of the evidence to request such instructions. Troutman 
v. United States, 100 F. 2d 628, 634 (10th Cir. 1928) ; 
Cleaver v. United States, 238 F. 2d 766, 770 (10th Cir. 
1956). Moreover, if one fails to request a specific in- 
struction relative to the admission of certain evidence at 
trial, he is barred from later objecting on appeal to the 
trial court’s failure so to instruct unless there is clearly 
prejudicial error. United States v. Bookie, 229 F. 2d 
130, 135 (7th Cir. 1956); Feutralle v. United States, 209 
F. 2d 159, 163 (5th Cir. 1954) ; United States v. Herkovitz, 
209 F. 2d 881, 885 (2d Cir. 1954). See also Young v. 


10So, too, in Skiskowski v. United States, supra, this Court 
held that the defendent had not remained silent in the face of an 
accusation. Dickerson v. United States, supra, contains the most 
recent holding by this Court and it was that arrest did not pro- 
hibit an inference of adoption from silence. 
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United States, 94 U.S. App. D.C. 62, 70, 214 F. 2d 232 
(1954). In the instant case, appellants did not request the 
trial judge to instruct the jury to consider only against 
appellant Beecham the testimony by Officer Thomas of 
what appellant Beecham had told him. 

Did the admission into evidence of the challenged testi- 
mony so prejudice appellant Taylor as to require this 
Court to notice such claimed error? The statement by 
appellant Beecham that he daily turned in his numbers 
to appellant Taylor constituted evidence merely cumu- 
lative to the evidence already adduced at the trial that 
appellant Taylor was promoting a lottery and conspir- 
ing to violate the gambling laws. The jury had heard 
testimony that: appellant Taylor met with Allen on 17 
different days after Allen had accepted numbers bets 
from the undercover officer (J.A. 58-68); that, there- 
after, appellant Taylor met with appellant Beecham in a 
seemingly set pattern (R. 116); that Allen had stated 
on three different occasions he was writing numbers for 
appellant Taylor (J.A. 58, 59, 61); and, that appellant 
Taylor had had marked money, numbers slips and numbers 
tapes on his person when arrested (J.A. 70, 86, 87, 91-94; 
R. 160). It is submitted that the alleged impropely ad- 
mitted testimony had slight, if any effect, on the jury 
verdict in view of the overwhelming amount of incriminat- 
ing evidence adduced against appellant Taylor. It follows 
that this Court should not take notice of the alleged error. 
See Lutwak v. United States, 344, U.S. 604, 619 (1953); 
Woods v. United States, 99 U.S. App. D.C. 351, 354, 240 
F’. 2d 37 (1956). 


it 


There Was Sufficient Probable Cause to Support the 
Issuance of the Arrest and Search Warrants 


Appellants complain that the arrest warrants for them 
and the search warrant for appellant Beecham’s cab were 
issued without sufficient probable cause (Argument III, 
Br. 21). 
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The warrants were issued by the United States Com- 
missioner upon the basis of a carefully detailed affidavit 
executed by three police officers containing their obser- 
vations and conclusions (J.A. 18-39). The affidavit re- 
veals that the officers carried on their observations for 
56 days during March, April and May, 1957. Complaints 
had been received of numbers writing going on in the 
600 block of T Street, N.W. One of the officers who 
acted in an undercover role made numbers plays with 
one Allen in the 600 block of T Street, N.W. on all 56 
days between the times of 11 a.m. and 1:50 p.m. Allen 
left his presence and returned with change on three such 
days, Allen left him and did not return on 17 such days. 
On 17 other days Allen left the officer and was later seen 
to meet appellant Taylor in the 600 block of T Street, 
N.W. Such meetings took place never earlier than 1:20 
p.m. and never later than 1:45 pm. The affidavit further 
recited that Allen had told the undercover officer on 
three occasions that he (Allen) was turning in his num- 
bers to appellant Taylor. 

Observations of appellant Beecham had also been made 
and were duly noted in the affidavit filed in support of 
the warrants. Thus, he was seen on three occasions at 
a gasoline station to be writing on a pad and, on one 
occasion, receiving money and, on the other occasions, 
unidentified objects. Appellant Beecham was seen with 
bulging pockets to enter a building on three occasions 
in the early afternoon and leave shortly thereafter, on 
two occasions, with his pockets no longer bulging. He 
met with appellant Taylor on 11 different days in the 
600 block of T Street, N.W. On nine of those occasions 
he had bulging pockets and no longer had such bulges 
after four such meetings. On one day, appellant Taylor 
was seen to hand a brown package to appellant Beecham. 

To have probable cause to arrest it is not necessary to 
have evidence sufficient to prove guilt. Brinegar v. 
United States, 338 U.S. 160 (1949); Washington v. United 
States, 92 U.S. App. D.C. 31, 202 F. 2d 214 (1953). Prob- 
able cause exists where the facts and circumstances with- 
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in the officer’s knowledge and of which he has reasonably 
trustworthy information are such as to warrant a man 
of reasonable caution in believing that an offense has 
been or is being committed. Carroll v. United States, 
267 U.S. 132, 162 (1925); Mills v. United States, 90 US. 
App. D.C. 365, 196 F. 2d 600 (1952). 

That there was probable cause to believe that appel- 
lants and Allen were involved in numbers violations 
seems clear from all the facts recited in the affidavit, 
which have been set forth above, when they are consid- 
ered in the light of the judicial decisions in this field. 
Thus, the officers’ surveillance had uncovered activity dur- 
ing hours peculiarly significant to numbers operations. 
See Wyche v. United States, 90 U.S. App. D.C. 365, 196 
F. 2d 260 (1952). Moreover, the course of conduct on the 
part of those being watched was such as to indicate they 
were engaged in promoting a lottery. See Mills v. United 
States, supra; United States v. Bell, 126 F. Supp. 612, 
616 (D.C. D.C. 1955), affirmed sub nom. Woods v. United 


States supra. Finally, the officers had been told by 
Allen that appellant Taylor was collecting numbers bets. 
See Washington v. United States, 92 U.S. App. 31, 202 
P. 2d 214 (1953). 


IV 


The District Court Correctly Denied Appellants’ Mo- 
tion for Judgments of Acquittal on the Conspiracy 
Count 


Appellants contend that the District Court erred in 
denying their motion to enter judgments of acquittal on 
the first count (conspiracy) because they say the evi- 
dence adduced by the Government made out only the 
promotion of a lottery and not a conspiracy to violate 
the gambling laws of the District of Columbia (Argu- 
ment IV, Br. 25). 

In deciding such motions the District Court must, of 
course, assume the truth of the Government’s evidence 
and give the Government the benefit of all legitimate 
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inferences therefrom. Curley v. United States, 81 US. 
App. D.C. 389, 392, 160 F. 2d 229 (1947); Cooper v. 
United States, 94 U.S.App.D.C. 343, 218 F. 2d 39 (1954). 
Was there evidence upon which a reasonable mind might 
fairly conclude guilt of conspiracy beyond a reasonable 
doubt? This Court said recently in a case quite similar 
to the instant case that 18 U.S.C. § 371 (conspiracy) and 
§ 22-1501 D.C. Code (promoting a lottery) do not punish 
precisely the same offense because an additional element 
is needed to have a conspiracy, to wit, “the concerted 
and associated effort of two or more persons to violate 
the lottery laws.” Woods v. United States, supra, at 
355.44 

If the evidence adduced is viewed with this test in 
mind, it can only be concluded that a conspiracy was made 
out by the Government’s case. There was testimony at 
the trial of the continuous acceptance of numbers bets 
by Allen, of the set pattern of meetings between Allen 
and appellant Taylor and then between the two appel- 
lants, of the fact that numbers paraphernalia was found 
in the possession of both appellants, and, finally, of the 
fact that the symbol identifying the writer on the num- 
bers slips recovered froin appellant Beecham matched a 
symbol found on the run-down tapes recovered from ap- 
pellant Taylor. It is submitted that this evidence when 
viewed in a light most favorable to the Government, as 
it must be, constitutes “the concerted and associated 
effort” of Allen and the appellants to violate the lottery 
laws. 


11 Appellants appear to ask this Court to overrule its decision 
in the Woods case which was rendered December, 1956. Such a 
recent opinion of a division cannot be overruled by another panel 
of this Court. Mallory v. United States, D.C. Cir. No. 14023, 
June 19, 1958. 
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Vv 


The District Court Did Not Err by Using the Lan- 
guage of the Applicable Statute during Its Instruc- 
tion of the Jury. 


Appellants contend that the District Court erred when 
it instructed the jury as follows (J.A. 125): 


“The possession of any copy or record of any such 
chance, right or interest, or of any certificate, bill, 
token or other device, shall be prima-facie evidence 
that the possessor of such copy or record did, at 
the time and place of such possession, keep, set up 
or promote, or was at such time and place concerned 
as owner, agent or clerk, or otherwise, in managing, 
carrying on, promoting or advertising a policy lot- 
tery, policy shop, or a lottery.” 


Appellants say that this charge tended to confuse the 
jury by the use of the word “prima facie” and that this 
charge in effect shifted the burden of proof from the 
Government to appellants (Argument V, Br. 29). 

It should be noted that the above charge was given to 
the jury on count two (promoting a lottery), that it made 
use of the language of the statute (§ 22—1501 D.C. Code) 
and that the jury was so informed (J.A. 124). Further- 
more, the District Court had theretofore instructed the 
jury on the presumption of innocence of appellants, the 
burden of proof on the Government and the meaning of 
reasonable doubt (J.A. 115-118). It is submitted that 
the trial judge’s use of the statutory language, including 
the word “prima facie,” was appropriate and under- 
standable within the framework of his entire charge to 
the jury. Maynard v. United States, 94 U.S. App. D.C. 
347, 215 F. 2d 336 (1954). 
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Conclusion 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CARL W. BELCHER, 
THOMAS A, FLANNERY, 
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Assistant United States 
Attorneys. 
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